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A STUDY OF NONPUBLIC ELEMENTARY AND SECONDARY SCHOOL
ENROLLMENT WITHIN MASSACHUSETTS (January, 1974)
I
David F. Cronin, B.S., Boston College
M.Ed., State College at Boston
C.A.G.S., Boston University
Directed by: Dr. Arthur W. Eve
This study was conducted to determine the status of non-
public elementary and secondary enrollment patterns within the
Commonwealth of Massachusetts and to delineate the legal and con-
stitutional issues relative to public financial assistance.
In addition, published documents were reviev;ed in order
to gather the necessary information to describe the growth and
development of Catholic elementary and secondary schools in his-
torical context and to determine the raison d’etre of Catholic
schools
.
Data contained in the data bank of the Massachusetts De-
partment of Education were analyzed to determine the impact of
nonpublic school enroIlmen;: decline on public school enrollments
within selected communities of Massachusetts. Enrollment, staff-
ing, and operating units for each of the four Catholic dioceses
VI
vii
of Mvisscichusetts wore analyzed to determine similarities and
trends
.
The findings of several national studies related to Cath-
olic schools, with particular emphasis on those conducted for the
Pi'esidont’s Commission on School Finance, were reviewed for na-
tioml data.
Major Findings
Eni'ollment decline in nonpublic eloji\entary and secoiidary
schools can be attributed to decline in Catholic school enivll-
ment and Massachusetts is similar to the nation in this regaixl.
EnixDllmont in Non-affiliated schools has renkiined I'elatively
stable, with some slight increases. Catholic school onrollJi\ent
within Massachusetts, for the school year 1972-73, is at the G6
percent level of the enivllment in these schools for the 1960-61
school year. This oni'ol.ljivent decline exceeds the national figure,
which is at the 70 percent level.
In an attojiipt to impi'ove the quality of education in
Catholic elementary and secondary schools, as indicated by the
iMtio of students to teachers, a concerted effort was nude to re-
duce this iMtio and thereby moot the objections of some critics,
inclusive of Catholic parents whose children were em'olled in
viii
these schools. However, sufficient numbers of "low cost" teach-
ing religious were not available and additional "high cost" lay
teachers were employed. Lay teachers, contrary to what has been
maintained, were employed to reduce pupil-teacher ratios rather
than replace "departing religious."
This planned improvement in educational quality failed to
expand enrollment in Catholic schools and, in fact, made the
schools less attractive to Catholic parents. Attitudinal data
support the claim that parents of children enrolled in Catholic
schools prefer that they be instructed by nuns rather than lay
teachers. It may be rather unfortunate for the cause of Catholic
elementary schools, on the long term, that nuns have been so iden-
tified throughout the history of the growth and development of
Catholic schools with Catholic education. The employment of ad-
ditional lay teachers, during the period when the Catholic Church
was implementing the recommendations of the Second Vatican Coun-
cil, appears to have reinforced the skepticism of conservative
Catholics on the viability of Catholic schools.
Catholic schools, which served the educational needs of
a vast segment of an immigrant population, no longer
remain as
attractive to the younger, less conservative, and more
educated
Catholic American. This attitude is held by both lay
members of
IX
the Catholic Church and by the members of religious communities.
There are no data available to support the claim that
Catholic school enrollment decline has been caused by finances
or tuition increases. Enrolhnent has declined in Catholic schools
where no tuition has been charged to parents of students enrolled
in these schools. Within Massachusetts, parish elementary schools,
long the bastion of Catholic education, are the primary victims of
enrollment declines and this fact may be indicative of the decline
of the ’’parish" as the center of community activity as in previous
generations
.
It appears that enrollment losses in Catholic schools are
beyond the scope of the public governmental agencies to correct
and may well be indicative of deeper attitudinal problems facing
the Catholic Church in this decade.
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CHAPTER I
AM OVERVIEW
t
Background of the Problem
The dilemma raised by the apparent financial plight of
nonpublic elementary and secondary schools in general, and Cath-
olic schools in particular, cries for a pragmatic and sympathetic
answer to a most complex problem. On the one hand, the problem
threatens to jeopardize fundamental legal, educational, and re-
ligious principles. On the other, it is undeniable that many
communities have allowed themselves to become overdependent on
Catholic schools
.
In his message to the Congress on education reform.
President Nixon announced the establishment of a Commission on
School Finance to ’’report to the President periodically on the
future revenue needs and fiscal priorities for public and non-
public schools.” And he added that ’’the particular problem of
parochial schools is to be a particular assignment of the commis-
sion.” One cannot help wondering a little why the government
should worry about financing private schools at a time when the
financing of public schools is tragically inadequate. One cannot
1
2help wondering why a government committed from the time of its
founding to the separation of church and state should concern it-
self with the problem of parochial schools, in particular.
The financial contributions made by Catholic schools from
their inception cannot be denied. However, although the Catholic
school authorities have used this argument in their attempts to
obtain public support, the Courts and Congress have never accepted
it as a valid argument for public financial assistance. There is
no doubt that Catholic schools have rendered an invaluable service
to the nation in educating vast numbers of students on the ele-
1
mentary and secondary levels at no cost to the government.
Speaking for the Supreme Court, Justice Tom Clark stated:
The place of religion in our society is an exalted one,
achieved through a long tradition of reliance on the
home, the church and the inviolable citadel of the indi-
vidual heart and mind. We have come to recognize through
bitter experience that it is not within the power of the
government to invade that citadel, whether its purpose or
effect be to aid or oppose, to advance or retard. In the
relationship between man and religion, the State is firmly
committed to a position of neutrality
.
Nonpublic elementary and secondary education throughout
the nation continues to decline. In the four-year period, 1968-
1972
,
Catholic elementary and secondary enrollment declined more
than one million students, or approximately 20 percent. While
Catholic schools have declined, schools operated by other
religious
3affiliated groups have remained relatively stable, with slight in-
creases in enrollment during this period.
Enrollment in Catholic elementary schools is heaviest in
the industrial states of the nation, with seven states represent-
ing 65 percent of the total enrollment throughout the nation of
Catholic elementary schools. New York, Pennsylvania, New Jersey,
Illinois, California, Ohio, and Michigan have the majority of
Catholic elementary school students. It has been primarily in
these states that financial schemes were developed and passed by
the state legislatures only to be ruled unconstitutional by the
Supreme Court of the United States. Attempts to separate the
"religious" from the "secular" content of the educational process
proved unavailing. The more these states attempted to avoid out-
right financial support of religious activity the more the state
became involved in the entanglement of church and state. These
entanglements occurred through audits, surveillance, and the po-
tential for political divisiveness increased.
Extent of Catholic Education in Massachusetts
Enrollment in nonpublic schools within Massachusetts is
declining just as it is throughout the nation. However, enroll-
ment is not declining in all types of nonpublic schools.
Enroll
4ment in independent schools has not declined in Massachusetts; in
fact, it has increased slightly in recent years.
In sharp contrast to independent school enrollment, Cath-
I
*
olic school enrollment has been declining at an accelerated rate
during the past seven years within Massachusetts and throughout
the nation. The enrollment level' of Catholic schools within Mas-
sachusetts for the academic year 1972-73 is only 62 percent of the
enrollment of 1965-66. This represents a decline of approximately
90,000 students during this brief period.
While Catholic school enrollment decline is visible in all
I
types of Catholic elementary schools, parish school enrollment
represents the major loss within Catholic schools. Catholic par-
ish elementary schools have been the center of Catholic education
throughout history.
Since many Catholic families have sent their children to
Catholic elementary schools primarily for religious training and
the moral development which has been the identifiable difference
from public schools, the increasing numbers of lay teachers prob-
ably led to serious questioning by parents of the advantages of
Catholic education as it presently exists. The visible difference
between a class taught by a nun and a public school class is ap-
parent . The difference between a lay teacher in a Catholic school
5and a public school teacher is not readily visible.
In the end, it may be rather unfortunate for the survival
of Catholic education that nuns have played such a vital role
throughout history. With drastic decreases in the number of women
\
,
religious available to staff Catholic schools, the identification
of nuns with Catholic education may result in a total demise un-
less Catholic schools see their function as improving the total-
ity of American life rather than strengthening the Church.
Purpose of the Study
»
The Commonwealth of Massachusetts, the location of the
first public school and the first state to pass compulsory school
attendance, has had a long history of nonpublic education on the
elementary and secondary levels. The preamble to the nation’s
first compulsory school attendance law, passed in 1642, reveals
the religious base of education early in Merican history. Educa-
tion was viewed as a function of the church and it was for religi-
ous purposes that education was established.
With the large influx of Catholic immigrants from Europe
in the late 1800’s, the public schools which they found upon their
arrival were viewed as threatening to their faith. As a result.
Catholic elementary schools were established. Catholic schools
6continued to increase and enrollment of Catholic elementary chil-
dren became established in canon law. Massachusetts continued to
be one of the most nonpublic school states in the nation. Within
1
some Massachusetts communities, until 1965, approximately 50 per-
cent of the total elementary school-age population were enrolled
in Catholic elementary schools.
The changing patterns of enrollment in nonpublic schools
throughout the nation, in particular within Catholic schools, dur-
ing the past seven-year period, have been more visible within Mas-
sachusetts. Numerous pieces of legislation have been filed within
the General Court of the Commonwealth which would provide public
financial support to nonpublic schools. The Constitution of the
Commonwealth contains one of the more restrictive anti -aid amend-
ments to be found in any state constitution and is more restrictive,
relative to public funds for nonpublic purposes, than the federal
Constitution. Due to this amendment, the legislation which has
been filed during the past four years has been ruled unconstitu-
tional by the Supreme Judicial Court of Massachusetts.
This study has the following purposes:
1. To provide a general overview of the growth and de-
velopment of Catholic elementary and secondary educa-
tion.
Through a study of enrollment , staffing , and attitu-2 .
7dinal data, to provide a detailed description of the
extent of nonpublic education in Massachusetts with
particular emphasis on Catholic schools.
3. To provide an in-depth review of the literature re-
lated to Catholic elementary and secondary education
and the present problems faced by Catholic schools.
4. To delineate the legal and constitutional issues rel-
ative to public financial support for nonpublic ele-
mentary and secondary schools
.
5. Through a review of the history and development of
I
the First and Fourteenth Amendments to the United
States Constitution and related decisions of the
Supreme Court
,
to determine the potential for public
financial support for nonpublic schools.
6. Through a review of related decisions of the Supreme
Judicial Court of Massachusetts and opinions of the
Attorneys General, to determine the alternatives
which may be available
.
7. Through a study of enrollment patterns in selected
communities within Massachusetts, to determine the im-
pact of nonpublic school transfers on public school
enrollments
.
88. To determine the impact of declining births on Cath-
olic elementary school enrollments throughout the
nation
.
t
Design of the Study
This study consisted primarily of gathering, reviewing, and
analyzing data from current research, reports, surveys, and inves-
tigations. Interviews and discussions were conducted with school
superintendents in selected school districts throughout the Com-
monwealth, and meetings were held with the Diocesan superintendents
of Catholic schools and representatives of the Independent Schools
Association of Massachusetts. Additional data were obtained in
conjunction with the activities of a Special Legislative Commis-
sion to study public financial assistance to nonpublic elementary
and secondary schools within Massachusetts, and the activities of
a special Task Force of the Massachusetts Department of Education
whose objective was to open up lines of communication among the
various partners in education within the state
.
The Special Commission, referred to above, conducted public
hearings on the issue of public financial assistance to nonpublic
elementary and secondary schools in the cities of Pittsfield,
Springfield, Worcester, Boston, and New Bedford, during 1970. This
V
9investigator had the opportunity of serving on this Commission
which reported to the Massachusetts Legislature that, although
supported by^a vast segment of Massachusetts residents, public
financial assistance to nonpublic elementary and secondary schools
I
could not be squared with the Massachusetts Constitution.
The data available in the data bank of the Massachusetts
Department of Education relative to enrollment, staffing, and ed-
ucational finance were made available to this investigator for the
purpose of this study. The Director of the New England Catholic
Education Center at Boston College made available the data com-
piled for the study of the Archdiocesan schools. Of particular
significance were the attitudinal data on Catholic schools which
support the opinion that the enrollment decline in Catholic schools
cannot be fully explained in terms of the inability of Catholic
parents to pay the tuition charged.
The following methods were used to obtain the necessary
\
data to meet the purposes of this study:
1 . A Description of the Growth and Development of
Catholic Schools
Published documents were reviewed in order to gather
the necessary information to describe the Catholic schools in
historical context. It was deemed necessary to provide the reader
10
with a review of the growth and development, as well as an over-
view of the thoughts of current critics of Catholic education, in
order to attempt to explain the raison d’etre of Catholic schools
t
——
—
2 . Enrollment, Operating Units, and Staffing Data
Data contained within the Massachusetts Department of
Education were analyzed to determine the impact of Catholic school
transfers to public schools within selected communities in Massa-
chusetts . Enrollment data for Catholic schools were analyzed for
each of the four Catholic dioceses of Massachusetts—Boston, Fall
River, Springfield, and Worcester. National studies of Catholic
schools were reviewed and analyzed in order to determine the re-
lationship of Massachusetts with the nation.
3 . The Legal and Constitutional Issues of Public Aid
A review of the decisions of the Supreme Court of the
United States dealing with the issues of church-state separation
and the First and Fourteenth Amendments to the Constitution pro-
vided the legal parameters necessary to determine the potential
for various financial aid schemes meeting the provisions as deter-
mined by the Court. A summary of these decisions will provide the
reader with an overview of the consistency of the Court in apply-
ing the tests developed to determine the constitutionality of
various legislative attempts to weaken the Jeffersonian "Wall of
Separation .
"
11
Decisions of the Supreme Judicial Court of Massachusetts
on various alternatives related to nonpublic schools have been
analyzed. These decisions, related to the Massachusetts Consti-
tution and an anti -aid amendment more restrictive than the fed-
eral Constitution, are controlling.
Opinions of the Attorneys General of Massachusetts re-
lated to nonpublic participation in public school programs, direct
and indirect financial assistance to nonpublic elementary and sec-
ondary schools have been analyzed. These decisions, unless over-
ruled by the courts, are binding on public officials.
Assumptions in the Study
The assumptions in this study were as follows:
1.
,
That the forces which are currently at work and con-
tributing to the enrolljnent declines in Catholic
schools will continue for the foreseeable future.
The limitations of projecting public attitudes and
changing tastes are very clear and uncontrollable.
2. That the judicial branch of government, within Mas-
sachusetts, will continue to render decisions con-
sistent with the decisions rendered by the Supreme
Court
.
That the decisions of the Supreme Court of the United3 .
12
States relative to the issue of church and state will
be consistent with those which have been rendered in
the past and that the composition of the Supreme Court
t
will maintain a similar interpretation of the Consti-
tution, over time.
4. That the attitudinal data provided this investigator
relative to the Archdiocese of Boston adequately re-
flects the attitudes throughout Massachusetts.
5. The importance of women religious in the operation of
Catholic schools in Massachusetts does not require
substantiation. It is assumed that the level of re-
ligious vocations will not increase in the immediate
future and that the attrition from teaching among
women religious will continue
.
6. That the Congress will not tamper with the Constitu-
tion relative to the First and Fourteenth Amendments.
Significance of the Study
The concentration of enrollment in Catholic schools within
the urban areas of Massachusetts and the fact that 69 percent of
the public school districts do not have a single Catholic elemen-
tary or secondary school within their jurisdiction place a much
13
greater burden on the remaining 31 percent of the public school
districts. The heaviest concentrations of Catholic schools in
Massachusetts are located within fifteen cities. Boston, Lowell,
Somerville, Fall River, Lawrence, and Salem are among those with
the largest concentrations of Catholic school enrollments. It is
also these same cities, which are among the oldest industrial sec-
tions of the state, which are also confronted with the problems of
urban blight and decay.
It has not been the purpose of this study to determine
whether the quality level of the public schools within these
cities contributed to the enrolljnent levels among the Catholic
schools. It is possible to hypothesize that the enrolljnent level
within Catholic schools may well have contributed to a disinter-
est regarding the quality and financial needs of the public school
system.
Of particular significance in undertaking this study was
to provide the officials of the Massachusetts Department of Educa-
tion, who must be continually informed of the future of a system
of schools which has such high levels of enrollment as Catholic
elementary schools, with data in order to project state -wide pub-
lic school costs and levels of service. Two particular areas
stand out in this regard--School Construction and Massachusetts
14
School Aid. In order to project educational costs over a five-
year period, it is necessary to have current data available rela-
tive to Catholic schools
. The future of Catholic elementary and
secondary education within Massachusetts is of serious concern to
those charged with providing educational leadership.
The educational leadership on the local educational
agency level, primarily those charged with educational long-range
planning, must be continuously supplied with timely data to as-
sist them in making educational decisions. The future of Catholic
schools and their ability to attract children as an alternative
to the public school system plays a vital part in educational
planning on the local level.
Limitations of the Study
The limitations of the study have been identified as
follows
:
1. This study was concerned only with the information
which was available and judged to be important for
the purposes of this study.
2. The study was concentrated primarily on Catholic
schools and did not entail in-depth investigation of
the various other types of nonpublic schools within
Massachusetts
.
15
3. The attitudinal data available for this study were
collected in 1970 and place serious limitations on
the present attitudes held relative to Catholic
schools. These data were considered important be-
cause they were the attitudes held during the period
when Catholic school enrollment was declining at an
accelerated rate
.
4. The individual communities selected represent those
with public school enrollment in excess of 6,000 stu-
dents and may not be reflective of the entire Common-
wealth of Massachusetts.
Organization of the Dissertation
In Chapter I of the dissertation a background of the prob-
lem has been presented to provide the reader with an overview of
the dilemma faced in attempting to secure financial assistance for
nonpublic elementary and secondary schools. The design of the
study, its limitations and significance are also presented as well
as the purposes for the undertaking of this investigation. Chap-
ter II will trace the Growth and Development of Catholic education
in America and describe the extent of Catholic schools throughout
the nation’s history. Possible explanations for the decline in
16
Catholic elementary school enrollment, rooted in the historical
development, are presented. The raison d’etre of Catholic schools
is established which may be contributing to the present crises.
(
Chapter III contains an overview of the literature re-
I
lated to Catholic education and reviews some of the more signifi-
cant studies recently conducted on Catholic schools. Several
national research studies are examined in an attempt to explain
declining enrollments in Catholic schools and possible causes.
The legal and constitutional issues related to public
financial assistance to nonpublic elementary and secondary schools
are examined in Chapter IV. Various alternatives which have been
attempted are explored and the decisions of the Supreme Court on
the issue of church-state separation are delineated.
Nonpublic elementary and secondary education is described
in Chapter V with data presented relative to Catholic education
within each of the four Catholic dioceses of Massachusetts. These
data relate to enrollment, staffing, and operating units on both
the elementary and secondary levels within each of the dioceses.
Chapter VI contains the Summary, Conclusions, and Recom-
mendations based upon the data gathered and presented for this
study
.
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Definition of Terms
Nonpublic schools . - - For the purposes of this study, a
nonpublic school is one supported by means other than public tax-
ation or public grants. The term includes parochial schools,
privately operated nonsectarian schools, and private college prep-
aratory schools or military academies. Laboratory schools affil-
iated with colleges and universities are also included.
Elementary and Secondary .— Schools in this study are
classified as either elementary or secondary. Middle and junior
high schools are considered to be elementary or secondary as fol-
lows: An organizational grade structure of grades 1 through 12
is considered elementary for grades 1-6 and secondary for grades
7-12. For those schools or districts operating on an 8-4 plan,
grades 7 and 8 are classified as elementary or secondary by the
school district depending upon whether they are taught as elemen-
tary or secondary level students.
Parochial school.— For the purpose of this study, a
parochial school is either an elementary or secondary level school
operated under the sponsorship and control of an organized reli-
gious group--Catholic, Lutheran, Seventh Day Adventist, Hebrew,
etc
.
Catholic school.-- Refers to an elementary or secondary
18
level school which is under the control of the Roman Catholic
church through the Ordinary of the dioceses of Boston, Fall River,
Worcester, or Springfield. This control may be either direct or
t
indirect
.
Parish school .— For the purposes of this investigation,
a parish school refers to a school operated on either the elemen-
tary or secondary level under the authority of the Roman Catholic
church whose primary base of financial support is the Catholic
parish by means of parish contributions and/or tuition charges.
Inter-Parochial .— Although these schools are insignifi-
cant within Massachusetts, a definition is deemed necessary.
They are schools on either the elementary or secondary level
which are under the control of the Roman Catholic church and dif-
fer from parish schools in that their financial base is spread
among more than one single parish.
Diocesan school .-- Refers to either elementary or sec-
ondary Catholic schools whose financial base and control are with
the Catholic diocese rather than the local Catholic church official.
Private Catholic school .-- Refers to an elementary or sec-
ondary school which is operated by a Catholic religious community
of men or women and does not receive financial support from
either the Catholic parish or diocese. The physical facilities
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are not held in title by the Ordinary of the Catholic diocese as
the corporation sole, but are held in the name of the re-
ligious community.
Independent school .-- A nonpublic school which is not sup-
ported by an organized religious group, but receives its financial
base from tuition charges, endowments, or investment returns.
These schools may be either elementary or secondary.
Other Religious Affiliated .-- Refers to parochial schools
on either the elementary or secondary level which are supported by
religious groups other than Catholics.
Public school . - - Refers to either an elementary or sec-
ondary level school whose financial base is the tax revenues of
either state or local governmental units
.
School Attending Child .-- Referred to by abbreviation as
SAC, is defined by Massachusetts law as any minor child in any
school, kindergarten through grade 12, who is a resident of Mas-
sachusetts, as reported by the public superintendent of schools.
CHAPTER II
THE GROWTH AND DEVELOPMENT OF CATHOLIC ELEMENTARY
AND SECONDARY EDUCATION IN AMERICA
Education in America during the Colonial period, far from
having been the result of secular development, was maintained by
the respective church groups which had settled on the American
shores. It was born in the principle of a hard and fast church-
state union and therefore was nonpublic in nature.^ ’’The Puritans,
who had arrived in Massachusetts in 1628, had brought with them
the Calvinistic principles of theocratic church- state relation-
2
ships.” In New England it was for religious reasons that educa-
tion was emphasized, it being required, in view of the churches of
the time, that religion and virtue are the essence of good educa-
tion. Therefore, the responsibility of the church as the educat-
ing institution was the feeling of the colonists.
’’Religion had been the supreme concern of the state, and
^Anson Phelps Stokes, Church and State in the United
States (New York: Harper & Brothers, 1950), p. 156.
^Harold A. Buetow, Of Singular Benefit (New York:
The Macmillan Company, 1970)’, p. 103.
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the church had been supported by a tax levied upon all citizens
of every town.’*^
The express purpose of the Puritans in coming to Massachu-
setts was to establish a Bible Commonwealth, a community "under a
due form of government both civil and ecclesiastical
.
The General Court of Massachusetts, the legislative body,
determined early in colonial times that the privilege of voting
was extended only to those who were church members. The Congre-
gational Church was the fundamental institution and those resi-
dents of the Commonwealth who were not members were looked upon
as dissenters. For those who outwardly expressed a theological
belief other than that of the Congregationalists banishment was
the result, as was the situation in the case of Roger Williams
for his beliefs in the separation of church and state. "In the
Massachusetts Bay Colony, Anglicans had been viewed with suspicion
and Quakers had harsh laws adopted against them. Catholics had
been looked upon with open hostility."
The first compulsory education law in America was a Mas-
^
Ibid .
\eo Pfeffer, Church, State, and Freedom (Boston: Beacon
Press, 1967), p. 74.
^Buetow, Of Singular Benefit, p. 103.
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sachusetts act of the legislature in 1642 which compelled the se-
lectmen of all the towns to ensure that all parents and masters
provided for. the education of their children. The preamble to
this Massachusetts law of 1642 reveals the religious base of pub-
lic education during the colonial period in addition to the pat-
tern of local responsibility which is cherished to the present
time in Massachusetts. This Massachusetts law reads as follows:
It being one chief project of that old deluder,
Satan, to keep men from the knowledge of the Scriptures,
as in former times of keeping them in an unknown tongue,
so in these later times by persuading from the use of
tongues, that so at least the true sense and meaning
might be clouded by false glosses of saint -seeming de-
ceivers, that learning may not be hurried in the graves
of our fathers in the church and commonwealth, the Lord
assisting our endeavors,
—
It is therefore ordered, that every township within
this jurisdiction, after the Lord hath increased them
to number fifty householders, shall then forthwith ap-
point one within their town to teach all such children
as shall resort to them, to read and write, whose wages
shall be paid, either by parents or masters of such
children, or by the inhabitants in general, by way of
supply, as the major part of those who order the pru-
dentials of the town may appoint. And it is further
ordered that where any town shall increase to the num-
ber of one hundred families or householders, they shall
set up a grammar school, the master thereof being able
to instruct youths so far as they shall be fitted for
the university . Provided that if any town neglect the
performance hereof above one year , that every town shall
pay five pounds to the next school until they shall per-
form this order.
^
S. L. Finney, Brief History of the American Public School
(New York: The Macmillan Company, 1946), p. 4.
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During almost two centuries preceding the Massachusetts
Constitution of 1780, followed by the U.S. Constitution of 1787,
all Massachusetts education was intensively permeated with reli-
gion. The schools in which this Bible-centered education was
rendered were at one and the same time public and Congregational.
In the preamble to their Constitution, the residents of
Massachusetts acknowledged ’’with grateful hearts, the goodness of
the Great Legislator of the Universe, in affording us, in the
course of his Providence an opportunity ... of entering into a
Solemn Compact . . . and devoutly imploring His direction.”^
When Massachusetts adopted the Constitution of 1780, its
language allowed the General Court to tax the public to support
the church schools, operating at the time. While the schools were
in a narrow sense civil schools, they remained in reality Congre-
gational parochial schools for many years. With the passage of
Article XI of the Amendments to the Massachusetts Constitution in
1833, the Congregational influence over the civil or public schools
was to vanish and, with the onslaught of Unitarians, Universalists,
Episcopalians, Baptists, and Methodists, the State Church of Con-
gregational character was deposed.
^Preamble to the Constitution of the Commonwealth of
Massachusetts
.
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Witli the arrival of industrialization and urbanization on
the American scene and the appointment of Horace Mann as secre-
tary of the ^irst State Board of Education in 1837, the public
school system as wo know it today was established.
It is held by a large number of American scholars that
Mann’s struggle during his tenure was not against religion in the
public schools but solely against sectarianism. "What Mai\n con-
sidered nonsectarian was Christianity--and indeed less even than
that; only as much Christianity as was genei'ally acceptable to all
0
Protestant denominations .
"
When each of the Protestant sects realized that they could
not expect to obtain conti\3l of the schools for their own tenets,
Mann’s solution of secularism proved acceptable. With the rise of
denominationalism and the gix'^wth of a biK)ad religious consensus,
tlie differences among and between the Protestant sects became less
significant. As a result, they permitted the state to take over
the education of children and they surrendered their claims. The
public schools were therefore to become, in a broad sense, Protes-
tant Christian. "As long as Catholics and dews were tiny, incon-
spicuous minorities their rights and their ixire pix)tests could be
„9
largely disregaixlod
.
^Pfeffor, Church, State, and Proedom , p. 334.
^Ibid., p. 335.
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Pfeffer maintains that those who support the seculariza-
tion of the American public school, to meet the religious beliefs
and disbeliefs of the American people, should never forget the
debt they owe to Catholic parents who would refuse to send their
children to or patronize the public schools as conceived by Horace
Mann. These schools were, however, entirely satisfactory to the
Protestant majority of the time.
It was the enormous Irish immigration of the middle of
the century, with the growing urbanization that accom-
panied it, that contributed more than any other factor
to the determination to develop a public school system,
which, while entirely undenominational, should conserve
all that was considered best in the American tradition
as formed mainly under New England leadership
The origins of what was to become and shape the history
of Catholicism in America are to be found in the vast influx of
Catholic immigrants of the early nineteenth century. While in
1800 there were less than 35,000 Catholics in the nation--less
than one percent of the population- -by 1840 this was to increase
to 1,300,000 and played a major role in shaping the American Cath-
olic Church, with its particular problems and institutions, as we
know it at the present.
10
Ibid.
^^Anson Phelps Stokes and Leo Pfeffer, Church and State
in the U.S. (New York: Harper and Row, Publishers, 1964), p.
271
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The religious climate in which the immigrant and the Cath-
olic Church found itself in the 1820 ’s and later during the period
of rapid numerical growth was, to say the least, unfriendly.
"Catholics have suffered much at the hands of the public school
system during its period of transition from Protestantism to sec-
12
ularism." The question then became whether a Catholic could be
an 7\merican.
In 1838, the controversial John Hughes became Bishop of
New York and immediately became involved in the controversy rela-
tive to public funds for his parochial schools and Trusteeism, by
which the members of the Catholic church sought control of Church
property and the appointments of parish priests. As early as
1784, the participation of the congregation in ecclesiastical af-
fairs had received sanction in New York even though, according to
canon law, the Church is a legal person and is afforded all of the
rights of a corporation aggregate or corporation sole in which all
assets are held in the name of the Ordinary of the diocese. Bishop
John Carroll, S.J., became the first Bishop of the American Catho-
lic Church and, in 1797, he excommunicated a priest who maintained
that the power of the ministry and the church is derived from the
congregation. Bishop Hughes, in the year following his elevation
^^Pfeffer, Church, State, and Freedom , p. 342.
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to Bishop of New York, broke the power of the "trustees” and,
from that time, lay trusteeism was abolished in the church, al-
though the Pullman Act of New York, whereby the clerical holding
of property was declared illegal, was in effect from 1855 until
its repeal in 1863.
The New York legislature passed an act in 1813 which per-
mitted incorpoi\ated religious bodies in New York City to receive
school moneys. In 1824, the legislature transferred discretion-
ary power relative to the allocation of money to the Conunon Coun-
cil, which appointed the Public School Society to administer the
scliool fund for distribution among nonsectarian schools. Roman
Catholics opposed neither public school education nor the pres-
ence of the Bible in the schools. However, tliey did oppose the
sectarianism and infidelity found there, as well as the use of
the Protestant version of the Bible. Bishop Hughes maintained
that the public schools, as operated by the Society, were a menace
to the faith of Catholic children and the only just thing for the
Society to do, in Hughes’ opinion, was to give the Catholic schools
a fair share of the Public School Fund.
In 1840, Governor William H. Sewaixl, a Whig, came to the
assistance of Hughes with a message to the legislature expressing
his deep concern that large mmibers of Catholic children were not
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attending school due to their religious preference and the per-
meation in the public schools with the tenets of Protestantism.
Seward was of the opinion that public support of Catholic schools
would be in the public interest, in that American society could
not afford to have such vast numbers of children uneducated. The
state legislature failed to be moved by Seward’s contentions and
in 1844 passed a statute prohibiting the use of public money in
support of parochial schools.
Hughes was successful in purging the public schools of
their Protestant indoctrination and the reading of the Bible with-
out comment . He also broke the monopoly of the Public School So-
ciety in 1853, when the Society turned its independent trust over
to the city of New York authorities, where they became part of the
district school system of the city, and he felt obligated to tol-
erate the attendance of Catholic children.
Although unsuccessful in obtaining public financial sup-
port for his eight parochial schools, he transferred his attack
from the sectarian basis of the schools to the godlessness of the
public schools and ”as early as 1850, Archbishop Hughes had an-
nounced that the time has almost come when it will be necessary
13
to build the school house first, the church afterward.” What
^
^Robert Cross, The Emergence of Liberal Catholicism in
America (Cambridge: Harvard University Press, 1958), p. 137.
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Bishop Hughes was looking for was a state
-supported Catholic paro-
chial school system; nothing less would be satisfactory.
A succession of church decrees in the next fifty years re-
minded Catholics of the necessity of building, supporting, and at-
tending Catholic schools. Cross maintains that the decrees of
the Provincial and Plenary Councils would not have been necessary
if Catholic laymen had had the money and desire for parochial
schools. Only the Germans, as a Catholic ethnic group, were anx-
ious to preserve their children’s religious and national culture.
It was Bishop Hughes who made the recommendation to the
Third Plenary Councnl at its meeting in 1884 relative to parochial
education, which was to be incorporated into legislation as Canon
Law:
1 .
2 .
3.
Near each Church, where it does not yet exist, a
parochial school is to be erected within two years
from the promulgation of this Council, and is to
be maintained in perpetuum, unless the bishop, on
account of grave difficulties, judge that a post-
ponement be allowed.
A priest, who by his grave negligence, prevents the
erection of a school within this time, or its main-
tenance, or who, after repeated admonitions of the
bishop, does not attend this matter, deserves re-
moval from the Church.
A mission or parish which so neglects to assist a
priest in erecting or maintaining a school, that by
reason of this supine negligence the school is ren-
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dered impossible, should be reprehended to the bishop
and, by the most efficacious and prudent means pos-
sible, induced to contribute the necessary support.
4. All Catholic parents are bound to send their children
to the parochial schools, unless either at home or in
other Catholic schools they may sufficiently and evi-
dently provide for the Christian education of their
children, or unless it be lawful to send them to
other schools on account of a sufficient cause, ap-
proved by the bishop, and with opportune cautions and
remedies
There has never been unanimity of opinion, either among
the clergy or the laity, relative to the need for Catholic paro-
chial schools. Archbishop John Ireland of St. Paul, Minnesota
was a member of the Third Plenary Council of Baltimore which
adopted the recommendations of the outspoken and major supporter
of Catholic parochial schools. Bishop Hughes. Archbishop Ireland
objected to both the recommendations and the legislation adopted
by the Council and, in a famous speech before the National Educa-
tion Association meeting of 1890, he stated the need for, and
societal benefits to be derived from, public education and ”with-
„16
ered be the hand raised in sign of its destruction."
In 1875, after the demands of the American Catholic hier-
A. Burns, The Growth and Development of the Catholic
School System in the U.S. (New York: Benziger Brothers, 1912),
p. 195.
^^Cross, The Emergence of Liberal Catholicism in America,
p. 138.
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archy for a share of public moneys for the operation of their
schools had failed, Representative James Blaine of Maine was de-
termined to settle the issue permanently. The Catholic demands
had been counter to the majority of the population and against
the trend for the development of the nation’s educational system.
In 1876, Blaine attempted to have a Constitutional Amendment
which would prohibit the expenditure of any public funds or credit
to sectarian schools. The measure was successful in the U.S.
House of Representatives but failed to receive the necessary two-
thirds vote in the Senate. However, all was not lost. Between
1877 and 1917, the philosophy of the bill would be incorporated
into amendments to twenty-nine state constitutions and Congress
compelled every state admitted into the Union after 1876 to have
written into its Constitution that it maintained a school system
free from sectarian control.
In 1853, Massachusetts wrote into its Constitution the
first ’’anti -aid" amendment, later referred to in other states as
a "Blaine Amendment." Article XVIII barred public support of any
sectarian education as follows:
All moneys raised by taxation in the towns and cities for
the support of public schools, and all moneys which may
be appropriated by the State for the support of common
schools, shall be applied to, and expended in, no other
schools than those which are conducted according to law.
32
und.6r th6 ordGr and supGrintGndGnce of thG authorities
of the town or city in which the money is to be expended;
and such moneys shall never be appropriated to any reli-
gious sect for the maintenance of its own schools. 17
(
In 1917, Article XVIII was further strengthened as a re-
sult of bills which had been before the Massachusetts legislature
for fourteen of the sixteen years between 1900 and 1917. Since
Article XVIII was passed, moneys continued to flow to educational
and charitable institutions within the Commonwealth. It was
deemed necessary to plug the apparent loopholes and restrict the
manner in which Article XVIII may further be amended. Article
XLVI replaced Article XVIII and is not subject to an initiative
petition for amendment. It states as follows:
Section 2 . ... and no grant
,
appropriation or use of
public credit shall be made or authorized by the Common-
wealth or any political division thereof for the purpose
of founding, maintaining or aiding any school or institu-
tion of learning whether under public control or other-
wise wherein any denominational doctrine is inculcated.!^
The Catholic system of schools in the United States was
established in response to what the Catholic leadership of the
time viewed as a crisis. The church leaders of the nineteenth
century were faced with keeping the Catholic faith alive with a
large influx of Irish and German immigrants, surrounded by a
^^Articles of Amendment, Constitution of Massachusetts.
18
Ibid
.
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majority which was unfriendly and at times hostile.
What does the Catholic Church mean by education? A def-
inition frequently quoted is that provided by Reddin and Ryan:
Education is the deliberate and systematic influence
exerted by the mature person upon the immature through
instruction, discipline, and the harmonious development
of all the powers of the human being, physical, social,
intellectual, moral, esthetic, and spiritual according
to their established hierarchy, by and for their indi-
vidual and social uses and directed toward the union
of the educand with his Creator as the final end. 19
Religious education is the primary function, the raison
d^etre
,
of the Catholic school. "Religion must, of necessity,
permeate all life education. Its teachings constitute the very
core and foundation upon which all education for the true, the
20
good, and the beautiful must be founded." There should be no
mistake about the place of religious education in the Catholic
schools; religious education is the fundamental imperative and
the "first cause" of the Catholic educational process.
Catholic Schools in the Twentieth Century
The action taken by the Third Plenary Council at its meet-
ing in Baltimore in 1884 launched what was to be the beginning of
^^John D. Reddin and Francis Ryan, A Catholic Philosophy
of Education (Milwaukee: The Bruce Publishing Company, 1956),
pp. 23-24.
20^,., ,,,Ibid., p. 173.
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th© largest network of nonpublic elementary and secondary schools
in the nation. Enrollments in Catholic schools continued to swell
and in 1900 approximately 20 percent of the school attending chil-
dren in the United States were enrolled in Catholic schools.
Another factor contributing to the growth of parochial school en-
rolljnents, as described by Buetow, was that "child labor had
finally come to an end and the states were legislating compulsory
attendance laws with teeth and the school population, both public
and nonpublic, zoomed."
During the period from 1920 to 1965, Catholic elementary
enrollment increased from 1,795,673 to 4,492,107, while secondary
23
enrollment increased from 129,848 to 1,081,703. The rate of
growth was continuous during this forty-five-year period, with the
exception being 1930, as a result of a decrease in the rate of im-
migration .
The data in Table 2-1 indicate, in addition to enrollment,
that Catholic education since 1920 has had a continuous increase
^^John P. Sullivan, "The Growth of Catholic Schools,"
America (November, 1967), p. 202.
^^Buetow, Of Singular Benefit , p. 24.
^^National Catholic Educational Association, Statistical
Report on Catholic Elementary and Secondary Schools for the Years
1967-1968 to 1969-1970, p. 5.
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TABLE 2-1
GROWTH OF CATHOLIC ELEMENTARY AND SECONDARY SCHOOLS
FROM 1920 TO 1965
i
Year
Number of
Schools
Elementary Schools
Enrollment Total Staff Religious Teachers
Number Percent of
Staff
1920 6,551 1,795,673 41,592 38,592 92.8
1930 7,923 2,222,598 58,245 - 53,384 91.5
1940 7,944 2,035,182 60,081 56,438 93.9
1950 8,589 2,560,815 66,525 61,778 92.8
1960 10,501 4,373,422 108,169 79,119 73.1
1961 10,502 4,431,869‘ 110,501 77,900 70.4
1962 10,646 4,485,221 112,199 76,200 67.9
1963 10,775 4,546,360 115,468 77,113 66.7
1964 10,832 4,533,771 117,854 76,343 64.7
1965 10,879 4,492,107 120,206 76,195 63.3
Secondary Schools
1920 1,552 129,848 7,924 6,971 87.9
1930 2,123 241,869 14,307 12,217 85.3
1940 2,105 361,123 20,976 17,522 83.5
1950 2,189 505,572 27,770 23,147 83.3
1960 2,392 ’ 880,369 43,733 32,910 75.2
1961 2,376 937,671 46,623 34,153 73.2
1962 2,502 1,009,126 46,880 33,573 71.6
1963 2,430 1,004,446 51,038 35,436
69.4
1964 2,417 1,066,748 53,344 36,609
66.7
1965 2,413 1,081,703 67,013 37,600
65.6
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in the percentage of their instructional staff comprised of lay
faculty. This situation has been attributed as the major cause
of the enrolLonent decrease, which has occurred in Massachusetts
3s well as the remainder of the nation, since its peak in 1965.
This will be the subject of further analysis in a later chapter.
In their book. Beyond the Melting Pot
,
Glazer and Moynihan
have described the growth of Catholic education and religion in
general when they stated that:
The Irish of New York, as elsewhere, have made a tre-
mendous sacrifice for their Church. They have built it
from a despised and proscripted sect of the 18th century
to the largest religious organization of the nation,
numbering some 43,851,000 members in 1963. This is in-
comparably the most important thing they have done in
America . But they have done it at a price
.
In secular terms it cost them dearly in men and
money
. A good part of the surplus that might have gone
into family property has gone into building the Church.
• • •
The Catholic Church does not measure its success by
the standards of American secular society. 2
4
The sacrifices made by the American immigrant were respon-
sible, in large measure, for the continuous growth of the Catholic
elementary and secondary school system. However, times as well as
the attitudes of people are changing and Catholics are beginning
to take a serious look at the financial and human resources which
^
^Nathan Glazer and Daniel Patrick Moynihan, Beyond the
Melting Pot (Cambridge: MIT Press, 1970), p. 223.
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are necessary to support a system of education which has never
educated the majority of Catholic children. National studies are
a recent phenomenon to Catholic education relative to the outputs
derived from such vast expenditures to meet the educational needs
of a minority.
The period immediately after World War II, through the
decade of the fifties and early sixties, was a significant turn-
ing point in Catholic elementary and secondary education. Cath-
olic birth rates increased, baptisms increased, and the number of
religious vocations increased dramatically. The urban American
of pre-World War II became the suburban resident and the demand
for the same education in Catholic schools which was available in
the urban centers became the demand of the suburban Catholic. New
churches were constructed to meet their religious needs and Cath-
olic schools were constructed at a rapid pace . The situation dur-
ing this period looked as though the schools of the Catholic
Church would continue to multiply throughout the decade of the
sixties. However, such was not the case.
25
Greeley and Rossi, in their national study of Catholic
education and in their subsequent book. The Education of Catholic
^^Andrew M. Greeley and Peter Rossi, The Education of
Catholic Americans (Chicago: Aldine Publishing Company, 1966).
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Mericans, have determined that there is no evidence that Catholic
schools have been necessary to maintain the faith of the Catholic
American on the American scene. They determined that "Catholic
education influences only the children of the ’devout and that
’’the schools have not been necessary for the health and survival
of the church.
The Organization of Catholic Ele-
mentary and Secondary Schools
In organization, Catholic education is rigidly segmented,
with an extremely high degree of separatism among individual par-
ishes, dioceses, and the religious communities which staff Cath-
28
olic schools. There are 150 distinct and diverse Catholic dio-
ceses in the United States which form the American Catholic church
and which have tremendous variations in administrative structure
relative to schools. Within each diocese are Catholic parishes,
with a pastor as the authority figure responsible for the elemen-
tary and secondary schools as provided for in Canon Law.
Within the United States there are five basic types of
Catholic schools, each with distinctive differences based primar-
^4bid
., p. 223.
^
^Ibid
.
,
p. 229.
^®C. Albert Koob and Russell Shaw, SOS for Catholic Schools
(New York: Holt, Rinehart and Winston, Inc., 1970), p. 4.
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ily on the source of funding for their operation.
The Parish school
,
correctly referred to in early times
as the parochial school, is one which is operated and controlled
as well as financially supported by the parish. The parish is
the basic unit of structure of the church and the parish elemen-
tary and secondary schools account for the largest segment of the
schools operated by the Catholic church. Ninety-six percent of
all Catholic elementary children were enrolled in parish schools
and 17 percent in secondary schools.
The Inter-Parochial school is controlled and financially
supported by more than one parish and their numbers are increas-
ing on the national scale. This is a recent phenomenon in Cath-
olic education necessitated by a reduction in enrollment and the
consolidation of inefficient parish schools during the past five
years
.
The Diocesan school is under the direct administrative and
operational control of the diocese and resembles the regional con-
cept of the public school in that its student population is repre-
sentative of many parishes. Financial support is derived from
tuition, diocesan funds, and in some cases from an assessment
against the parish in which the student resides. Diocesan schools
in Massachusetts, as well as on a national scale, are primarily
40
secondary schools and enroll 36 percent of the Catholic secondary
students in the country.
The Private Catholic school resembles the independent
school in the nonpublic sector. These schools are owned and op-
erated by the religious community or religious congregation of
men or women. They are primarily under the educational jurisdic-
tion of the parish or diocese and derive their funding mainly from
tuition of students attending them. They represent a small per-
centage of the total Catholic schools, but comprise approximately
40 percent of the Catholic secondary schools on a national level.
The Institutional Catholic school is one that is attached
to an orphanage or hospital school for the physically or mentally
retarded. These schools do not play a part in the purpose of this
study as they are very specialized in the purpose for which they
exist
.
Table 2-2 shows the distribution of Catholic elementary
and secondary schools in the United States according to enroll-
ment and type of school.
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TABLE 2-2
DISTRIBUTION OF CATHOLIC ELEMENTARY AND SECONDARY SCHOOLS
BY ENROLLMENT AND TYPE IN THE UNITED STATES 1969-1970
Schools
Number Percent
Enrollment
Number Percent
Elementary
Parochial-Parish 9,045 93.3 3,463,308 96.6
Inter-Parochial 268 2.7 70,588 3.0
Diocesan 45 0.5 6,309 0.2
Private 337 3.5 66,963 1.8
Total 9,965 100.0 3,607,168 100.0
Secondary
Parochia1-Pari sh 503 24.2 173,911 16.5
Inter-Parochial 229 11.0 126,290 12.0
Diocesan 537 25.9 374,792 35.7
Private 807 38.9 375,937 35.8
Total 2,076 100.0 1,050,930 100.0
Grand Total 12,041 4,668,098
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The Crisis
The schools on the elementary and secondary levels which
are operated by the Catholic church have been under much criticism
during recent years both from within the church--the laity, clergy,
and religious- -and from without. As noted earlier in this chapter,
the Catholic schools were established in this country in response
to what the leadership viewed as a crisis. The schools grew and
continued to prosper until 1965 when the period of rapid growth
reached a plateau and has, since' that time, been on a decrease in
terms of enrollment and operating units.
The relative success of the Church in America is a cause,
or at least a condition, of the problem facing Catholic
schools at the present. When a group is under siege,
there is little disposition to engage in self-examination
and self -criticism. 2
9
However, the Catholic church in America has emerged from the siege
and in the new atmosphere of acceptance it has found the intellec-
tual and emotional resources for searching re-examination of the
raison d’etre .
The manner in which the Catholic church operates is, to a
large degree, responsible for the current problems facing Catholic
education. "In education, as in many other programs under Church
29
30
Koob and Shaw
,
SOS for Catholic Schools ,
Ibid
.
P- 17.
43
auspices, each parish operates largely on its own. It raises its
own money, sets its own priorities, hires its own teachers and
runs its own ^schools "This pattern of autonomous, isolated
fiefs and baronies in Catholic education is the product not of
32perfidy but of history.”
The edict of the Council of Baltimore of 1884 of ’’every
Catholic child in a Catholic school” was never realized and Cath-
olics are beginning to question the value of such a system of
schools as that presently in operation. The pronouncements of
Vatican Council II on the role of the laity in the Church, the
movement from a ’’closed” to an ’’open” church, and the educational
outcomes of Catholic schooling are being seriously questioned by
both the religious and lay members of the Church. This dilemma
is the result of the human and financial resources which are
presently necessary for what is often described as a ’’private”
school system meeting the needs of a minority of Catholic chil-
dren, with few human or financial resources going to meet the
needs of the majority of Catholic children who are not and have
never been enrolled in Catholic schools. ”A program that is
locked into regarding Catholic schools as the only medium of Cath-
^^
Ibid
.
,
p. 29.
^^Ibid., p. 31.
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olic ©ducation not only fails to daal with present-day reality
but in effect condemns those whom it should serve to increasing
neglect
.
There is, at present, a conflict in confidence relative
to the schools which is troubling Catholic educators. One of the
basic causes of this conflict is the belief that their efforts as
teachers and administrators are being made on behalf of white
middle-class children, and they are seriously questioning this
form of religious apostolate. As these individuals continue to
question their role, the number who choose other forms of reli-
gious apostolates increase or they leave to join the lay society.
This factor has serious implications relative to the future of
Catholic elementary education.
34
Koob and Shaw maintain that the critics of Catholic
schools are quite right in drawing attention to an imbalance in
allocating church revenues or resources for education.
Since changes in Catholic elementary and secondary educa-
tion also affect public education, public officials in those
cities and towns of Massachusetts in which resident children at-
tend these schools must anticipate the future course of Catholic
^^
Ibid
.
,
p. 32.
34
Ibid
. ,
p . 18
.
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education. This is necessary in order to plan effectively and in-
telligently. The data which will be presented in the following
chapters of this study will, it is hoped, be of assistance to
those responsible for public education in Massachusetts.
CHAPTER III
REVIEW OF THE LITERATURE
I
Catholic education has never in its history sailed on a
tranquil sea. The critics of Catholic elementary and secondary
education can be grouped into two categories: external and in-
ternal. Among the former are Paul Blanshard and James B. Conant.
Blanshard, in American Freedom and Catholic Power , ^ al-
leges that the existence of the Catholic parochial school and
public schools divided the children of the community into compet-
ing and even hostile groups, conscious of their individual dif-
ferences and suspicious of each other’s way of life. Blanshard
notes in his book that no one asks whether the Catholic parochial
school system is producing Catholics first and Americans second.
2
This phenomenon has been discussed by Donovan as a contributing
factor in the demise of the Catholic school system.
Conant, in a speech addressed to the American Association
of School Administrators meeting in Boston, noted the divisiveness
^Paul Blanshard, American Freedom and Catholic Power
(Boston: Beacon Press, 1958).
^John Donovan, Donald Erickson, and George Madaus, The
Social and Religious Sources of the Crisis in Catholic Schools
(Newton, Massachusetts: Boston College, Center for Field Studies
and Research, 1971).
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of a dual school system
—
public and independent
—but he did not
question the right of Protestant, Jewish, and Catholic segments
of the population to organize such schools, referring to the de-
cision of the Supreme Court in the Pierce case. However, he did
question the tactics of these groups when they attack the public
schools in an attempt to undermine confidence in secular education
To my mind, our schools should serve all creeds. The
greater the proportion of our youth who attend inde-
pendent schools, the greater the threat to our demo- '
cratic unity. Therefore, to use taxpayers’ money to
assist such a move is, for me, to suggest that American
society use its own hands to destroy itself .3
In a rebuttal to the Conant speech, James O’Neill, in his address
to the annual meeting of the National Catholic Educational Asso-
ciation of April 15, 1952 in Kansas City, Missouri, noted the
Conant remarks of the previous week that private high schools
operated along economic or religious lines ’’had brought a divis-
ive attitude in American society.” O’Neill stated that ”he hoped
that Dr. Conant would change his mind before he saws off the limb
on which he is sitting.” Apparently, according to O’Neill, Co-
nant should be ’’loyal” to nonpublic education as it has served
^James B. Conant, ’’Unity and Diversity in Secondary Educa
tion,” Vital Speeches of the Day , April 7, 1952, p. 463.
^James M. O’Neill, ’’Religious Education and American Democ
racy,” Vital Speeches of the Day, April 15, 1952, p. 467.
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him well
.
On the issue of the potential "divisiveness of Catholic
elementary and secondary schools," Greeley and Rossi, ^ in their
national study of the outcomes of Catholic education, found that
the Catholic schools were not divisive, as they interpreted the
definition. The graduates of Catholic schools, they found, are
more likely to contribute more to their community than their
Catholic public school peers. They concluded that, at this time,
there is no trace of any divisive influence. The results of their
national study determined that younger parents, especially those
in the professional-executive occupational categories, were es-
pecially critical of Catholic pupils’ academic achievement and,
as "social class increases, there is an increase both in attend-
ance at Catholic schools and criticism of these schools."^ The
data compiled by Rossi and Greeley indicate that the more well-
to-do Catholics are the ones who are more likely to send their
children to Catholic schools. "They send them primarily for re-
ligious education and secondarily because they tend to believe
that Catholic schools provide better discipline and better educa-
^Andrew Greeley and Peter Rossi, The Education of Cath-
olic Americans (Chicago: Aldine Publishing Company, 1966).
^Ibid., p. 200.
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tion.
The most striking finding, in terms of the future of these
schools, waSjthat they only influence the children of the ’’devout”
in terms of religiosity, and that the schools have not been nec-
essary for the survival of American Catholicism. These findings
will have a major influence on the future of Catholic schools.
Such a serious finding relative to the influence of Catholic
schools on the religiosity of their graduates has resulted in
self-examination as to the benefits derived in terms of the in-
vestment in money and human resources.
In recent times, there has developed internal criticism
of Catholic elementary and secondary schooling that these schools,
as established by the Third Plenary Council of Baltimore in 1884,
are no longer viable for the twentieth century. Catholic elemen-
tary and secondary schools have become identified with Catholic
education which appears at the root of the problem of modern-day
critics as Mary Perkins Ryan. In her provocative book. Are Paro-
chial Schools the Answer?
,
she is of the opinion that the schools
are perceived as a result of the period in which they were estab-
lished. She asks:
Is it reasonable to expect the Church to continue to pro-
^Ibid., p. 201.
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vide a general education for a select few, and to offer
the same services as the public school at the expense
of more pressing societal problems, the solutions to
which the Church should address itself to?
8
* 9
Koob and Shaw place the cause of the present problems
confronting Catholic education as the segmentation and high degree
of separatism among individual parishes, which are the basic oper-
ational structure of the church, and also among the dioceses and
religious communities of men and women. They maintain that Cath-
olic elementary and secondary schools can no longer expect the
blind loyalty which has existed from their inception, at least
among a majority of Catholics. They describe the present attitude
of Catholic Americans toward parochial schools as friendly but se-
lective. All other things being equal, the Catholic parents will
choose to send their children to parochial schools. However,
where other things are not equal, the modern Catholic parents will
have no hesitation about sending their children to public schools.
As a result of this apparent change in attitudes among Catholic
Americans relative to parochial schools, the schools in turn have
had to remain competitive with their public school counterparts.
®Mary Perkins Ryan, Are Parochial Schools the Answer?
(New York; Holt, Rinehart and Winston, Inc., 1964).
^C. Albert Koob and Russell Shaw, S.O.S. for Catholic
Schools (New York: Holt, Rinehart and Winston, Inc., 1970).
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During the decade of the sixties, in order to remain competitive,
the Catholic schools lowered their ratio of students to teachers
at a time when vocations were decreasing. Lay teachers were added
to improve quality. However, in many instances, parents perceived
this as a loss of religious teachers rather than an improvement in
quality. The self -reinforcing cycle began which has further added
to the problems of Catholic schools in this decade. This phenom-
enon is described by Erickson as follows:
As patrons rise in the occupational structure, the goals
of nonpublic schools may shift away from religious and
ethnic features and toward emphasis on academic superior-
ity. Once this process begins, it may be hastened by a
self -reinforcing cycle. As parents demand more evidence
of pedagogical excellence such as smaller classes, more
adequate libraries, and more articulate teachers, costs
are forced upwards and tuitions rise. When more expense
is involved, more working class patrons are eliminated .10
In a study conducted at the University of Notre Dame,
Fahey^^ concluded that younger, better educated, upper income,
suburban lay residents favor public educational institutions,
while their older, less educated, middle to lower income, urban
12
counterparts are supportive of Catholic schools. Fahey deter-
^^Andre Daniere and George Madaus, The Measurement of Al-
ternative Costs of Educating Catholic Children in Public Schools
(Boston: Massachusetts Advisory Council on Education, 1969), p. 23.
^^Frank J. Fahey, Economic Problems of Nonpublic Schools
(Notre Dame: University of Notre Dame, 1971).
^^Ibid., p. 108.
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mined that if one values above everything else religious, social,
and personal growth, he will choose Catholic schools. However, if
one places a higher price tag on academic excellence, he will look
more favorably on public schools. These values, Fahey concluded,
are based upon priorities which vary with life style and the de-
terminants thereof—age, educational attainment, income, and place
of residence. The American Catholic layman of 1970 differs from
his counterpart of a decade ago and this will have its effect upon
future enrollments. Fahey is of the opinion that the Catholic
laymen are better educated and occupationally more secure; that
they are beginning to occupy those social categories in which the
demand for parochial schools is least emphatic; and that public
schools are assuming a greater degree of attractiveness among the
mobile Catholic of the present.
Madaus and Erickson, well-known researchers on the is-
sue of the decline in nonpublic school enrollment, have determined
that the problem is isolated among those schools operated by the
Catholic church. They state: "With few exceptions, the immediate
emergency is almost exclusively a Catholic phenomenon, particu-
tj14
larly focused at the moment on the parochial elementary schools."
^^Donald A . Erickson and George Madaus , Issues of Aid to
Nonpublic Schools (Newton, Massachusetts: Boston College, Center
for Field Research and School Services).
^^Ibid
. ,
p . 19
.
53
In examining the claim that the problem is financial and that
legislation which would permit public aid to nonpublic schools
would solve the problem, they have determined that parochial
schools should have the least percentage of enrollment decline
due to the fact that the tuition in Catholic schools is the low-
est of all nonpublic schools. There is no correlation, in their
opinion, between tuition increase and enrolljnent decline on the
national level.
In tracing the history of the Catholic church in America,
Madaus and Erickson are of the opinion that past history is at
the root of the present crisis in enrolment decline. The goal
of the parochial school, although unstated, was ”to help Catholics
achieve middle -class status and to protect the ethnicity of Cath-
olic immigrants from several areas of Europe.
In historical retrospect, they maintain that:
The anti -Catholic siege has been lifted, and the
traditional raison d’etre of Catholic schools, defused.
The religious instruction of children still deeply con-
cerns Catholic parents, as abundant research evidence
makes clear. But the Americanization process had de-
flated the necessity of the Catholic school system as
the primary agency for religious education, particularly
in the minds of the younger, better-educated members of
the Church.
In the light of the realities, one must be naive, un-
informed, or dishonest to depict the current enrollment
15
Ibid., p. 19.
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decline in nonpublic schools as fundamentally a conse-
quence of cost increase. IS
As a result of their investigations, they have concluded
I
that the Catholic schools have been caught up in the changes in
the church which have resulted since the Second Vatican Council
(October 11, 1962 -December 8, 1964), as well as the following:
1. An increased rate of out-migration from the central
cities, where Catholic schools were perceived as supe-
rior to the public schools relative to facilities and
educational offerings.
2 . Within the central city there occurred an in-migration
of disadvantaged people, mostly non-Catholic
,
who
could not readily afford even the modest tuition.
Due to the "separatism" which exists in the parishes
of the church, there was no effective way to finance
inner-city schools from the wealth of suburban par-
ishes .
3. A rapid decline in vocations and the number of teach-
ing religious available from the religious communities
which was necessary in order to hold conservative
Catholic clients.
4. The change in the public schools relative to educa-
16
Ibid., pp. 20, 21.
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tional offerings and other indicators of quality--
pupil-teacher ratios, specialists, etc.
5 . (J^ollective bargaining on the part of lay faculty and
the liberalism within religious communities and the
financial demand placed upon them, in view of decreas-
ing numbers
.
6. The decline in the birth rate made enrollment figures
indicate a situation more serious than may have been
real and had its resultant effects upon morale
.
7. The existence of an atmosphere of discontent, conflict,
confusion, and drastic change to which Catholics had
not been accustomed
.
8. A crisis in confidence among parents, teachers, admin-
istrators, and supporters of Catholic schools which
might have remained firm in more stable times, but
who lost faith in the future of the schools.
Selectivity of Catholic Schools
As indicated previously, Greeley and Rossi found in their
national study of Catholic education that the patrons of Catholic
elementary and secondary schools came from the middle -income
strata of Catholic American society. In his study of Michigan
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nonpublio schools, Erickson^’ found that Catholic elementary
schools in Michigan seem usually accessible, as compared with the
national picture, to students in low-income areas, while a strong
socio-economic bias is indicated for Catholic schools at the
senior high school level. There was some evidence in the Erickson
data that Michigan’s Catholic elementary schools, while more selec
tive than the public schools, have been unusually successful, as
compared with the national picture, in serving the children from
homes at the lower status levels.
In addressing himself to various forms of public assist-
ance for Michigan’s nonpublic schools, Erickson concludes that
tax credits or deductions, if allowed for tuitions paid, would
result in greater and more serious consequences than educational
vouchers because the families with the lowest incomes would re-
ceive no assistance. Since nonpublic education is, to a large
extent, a middle and upper class phenomenon, to give it any type
of public financial assistance would be to extend benefits pri-
marily to moderate and high income families, with the net result
that social, academic and racial heterogeneity and equality of
educational opportunity would be further aggravated.
^^Donald A. Erickson, ’’Nonpublic Schools in Michigan,”
in School Finance and Educational Opportunity in Michigan
,
ed.
by J. Alan Thomas (Lansing: Michigan Department of Education,'
1968), pp. 210-291.
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ThG ProsidGnt ^ s Conunissiori on School FiricincG
PrGsidGnt Nixon is porhaps the most outspoken figure on
the national political scene for public financial support to the
nation’s nonpublic elementary and secondary schools. On April 21,
1970 he appointed a four-member panel on Nonpublic Education to
undertake an unprecedented government-financed study of the na-
tion’s nonpublic elementary and secondary schools as part of the
Commission on School Finance. On April 20, 1972 the final report
of this panel was submitted to the President with the following
recommendations:
1. Federal assistance to the urban poor
2. Federal income tax credits for a portion of the
tuition paid
3. Federal construction assistance to nonpublic schools
4. Tuition reimbursements in anticipation of long-range
federal aid to education programs.
These recommendations were further considered by the eighteen-
member Commission on School Finance. In its report to the Presi-
dent, the Commission on School Finance made the following recom-
mendations :
. . .
that local. State and Federal funds be used to pro-
vide, where constitutionally permissible, public benefits .
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for nonpublic school children ... and other allowable
’’child benefit” services.
The Commission further recommends that government
agencies promptly and seriously consider additional and
more substantive forms of assistance, e.g., (1) Tax
credits, (2) Tax deductions for tuition, (3) Tuition
reimbursement, (4) Scholarship aid based on need and
(5) Equitable sharing in any new federally supported
assistance programs. 18
Although the recommendations carried majority support from
the membership, two important minority reports were filed. Bishop
William E. McManus, Director of Catholic Education for the Arch-
diocese of Chicago, member of the President’s Nonpublic School
Panel as well as the Commission on School Finance, and probably
the most noted speaker for the Catholic church on public aid for
Catholic education, noted:
While the Commission’s recommendation that public funds
be used to provide child benefit services for nonpublic
school children is a reassuring sign of goodwill toward
the Nation’s nonpublic schools. ... A Commission rec-
ommendation favoring Federal tax credits for tuition pay-
ments would have been a much more meaningful way. . . .1^
Dr. Charles Walton, President of the Catholic University of Amer-
ica, concurred in this report.
The Commission Chairman, Neil McElroy , filed a minority
report on the recommendations of the Commission, with seven mem-
^^The President’s Commission on School Finance, Schools
,
People, and Money (Washington, 1972), p. 56.
^^Ibid., p. 96.
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bers concurring. McElroy expressed his concern that the recom-
mendations of the Commission could not pass the constitutional
tests developed by the Supreme Court, and stated:
The fact is that the Commission, after considering the best
legal advice it could recruit, could not find any proposal
for a substantive form of assistance to nonpublic schools
which appeared both practical and probable winner of judi-
cial challenge. . . . The implications of this paragraph
are to raise what I consider to be false hopes, and I am
unwilling to be a party to such a result. 20
The data collected by this Commission represent the most
intensive in-depth study which has ever been conducted on the is-
sue of nonpublic schools and public financial assistance. The
findings of the Commission and the studies which were completed
for it are referred to throughout this study.
The issue of Tax Credits for tuition paid for nonpublic
school education is not new. Several bills have been filed to
permit such benefits to nonpublic school patrons during the past
years. A recent article appearing in the Boston Globe noted that
the issue, for this term, has been sidetracked in the Congress
and the top priority for this term will be new trade and tariff
legislation. -The article noted:
This will be a sharp disappointment to many Catholic par-
ents, especially those who voted for President Nixon in
reliance on his unqualified campaign promise that we must
20
Ibid., p. 97.
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and will” find ways to provide Federal money for aid to
hard pressed parochial schools. 21
This action, taken by the Ways and Means Committee of the
House of Representatives, represents an important decision rela-
tive to the issue of aid. The Committee Chairman, Representative
Wilbur Mills, and Committee member. Representative James Burke of
Massachusetts, have filed Tax Credit legislation for benefits to
parents of nonpublic school children. This action may have been
taken as a result of a decision by the U.S. Supreme Court to hear
arguments on the issue as a result of conflicting Federal District
Court decisions on Ohio and New York legislation, which is dis-
cussed in Chapter IV .
Late in 1969, Governor Rockefeller and the Board of Regents
of the State of New York appointed members to a Commission which
was charged with the mission to report on the ’’cost, quality, and
financing of elementary and secondary education in New York
State. This report, commonly referred to as The Fleischmann
Report, after its Chairman, Manly Fleischmann, dealt in depth with
the status of the Catholic school system in New York State. The
^^’’Parochial School Aid Deferred,” Boston Globe , May 13,
1974, p. 53.
^^The New York State Commission on the Quality, Cost and
Financing of Elementary and Secondary Education, The Fleischmam
Report (New York: Viking Press, 1973), p. v.
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report notes that the issue of public aid to these schools has
been highly controversial throughout the life of the nation and
has become more so, if that were possible. This, according to
the report, is in part a result of President Nixon, Governor
Rockefeller, and high officials of the Roman Catholic Church hav-
ing expressed the view that public aid to nonpublic schools is in
the public interest and that a way must be found to provide finan-
cial assistance to these schools, despite the recent decisions of
the U . S
.
Supreme Court
.
The Fleischmann Commission, recognizing the importance and
complexity of the problem of financial support to nonpublic ele-
mentary and secondary schools, contracted for an in-depth study
of Catholic schools in New York State because of the vast percent-
age of enrollment in these schools which, in New York State, rep-
resents 85 percent of the total enrollment in nonpublic schools.
The report notes that the Catholic school system of New
York City is the fourth largest city school system, public or non-
23
public, in the nation. Among the conclusions of the Commission,
the following represent their findings and recommendations for the
legislature of the state of New York as a result of the data which
had been presented to them by the group of consultants retained
^^Ibid., p. 393.
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for this purpose:
1. The principle of separation of church and state should
not be abrogated.
2. The decision of the U.S. Supreme Court in the Lemon
case of 1971 is controlling and binding upon the states.
3. The differential in expenditure level between Catholic
schools and public schools will rapidly disappear as a
result of increase in lay teacher salaries and their
numbers
.
4. Catholic school enrollment will continue to decline for
a variety of reasons, even if state aid were provided
at a level which would eliminate the need for tuition
payments
.
5. The data provided indicate that the extent of racial
segregation in sectarian schools exceeds that which
prevails in the public schools and that to provide
assistance to these schools would result in the public
schools devoting their attention and resources to re-
lieving the inequities caused by racial imbalance. 24
The Commission addressed itself to the desirability of
pluralism in the field of education and found that there is no
significant difference between the public and nonpublic schools
and that there is no convincing evidence on the superiority of
one over the other. What is different, the Commission noted, is
the sectarian training and a stronger code of discipline in some
V 1 25sectarian schools. -
The findings of Brickell in his study of Rhode Island are
corroborated by the data in New York, namely, that to consider
24
Ibid., pp. 390-394.
25
Ibid
. ,
p . 400
.
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nonpublic schools as models for public schools to emulate is fal-
lacious. The study found that there are no effective links be-
tween the public and nonpublic sectors to allow for the dissemina-
tion of information relative to innovations
.
There was no evidence to substantiate the claim that en-
rolLment in Catholic schools is decreasing due to tuition in-
creases and that enrollment is decreasing in affluent suburbs as
well as in deprived neighborhoods. Enrollments in Catholic
schools are based upon two major factors, the Commission found.
These factors are the number of Catholic school-age children and
2 6
the preference of Catholic families. Due to the decrease in
the number of Catholic children per Catholic family
,
the poten-
tial pool is decreasing and the attitudes of Catholic parents, as
previously mentioned, are changing. These factors have played,
and will continue to play, the major role in the decline in en-
rollments in Catholic elementary schools.
Essentially, when the average Catholic elementary school
family maintains that it cannot afford a higher tuition
level, particularly in suburban areas, it means that,
after all other priorities, education in a Catholic ele-
mentary school is regarded as worthy of little financial
sacrifice. The ’’breaking point” is a psychological one not
an economic one.'^'
^^
Ibid
.
,
p . 403
.
^^Ibid
. ,
p . 405
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This finding has been substantiated in studies conducted by Madaus
and Erickson for the President’s Commission on School Finance dis-
cussed earlier in this study.
»
The diminishing supply of religious
-order teachers in New
York State is contributing to the demise of Catholic schools.
The study notes the sharp drop in applicants for membership in
religious orders and the changing attitudes of women religious
for other forms of apostolates which has recently been an innova-
tion in the convents of America. Nuns are entering nursing and
social work who formerly were assigned to Catholic school teach-
ing. With the increase in the number of lay teachers in Catholic
schools, parents have begun to question the benefits of Catholic
schools. This factor is supported in a recent study conducted by
Marschalk in the Cleveland area which found that ’’parents want
2 8
their children taught by sisters in the Catholic schools.”
The report of the New York Commission substantiates the
claims of Koob and Shaw, referred to earlier in this chapter, that
there are institutional barriers in the Catholic church which are
contributing to the problems currently being faced by Catholic
schools . ’’There are also genuine institutional barriers to change
^^’’Church School Parents Want Something More," The Boston
Pilot, April 20, 1973, p. 10.
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within the church which will make the task of consolidation quite
difficult. The Catholic school group is fiscally and adminis-
tratively decentralized, and bound by strong traditions of local
29pan sh-church autonomy
.
”
It is often thought that the Catholic church and there-
fore its schools are part of a monolithic structure. Such is not
the case. The teaching religious are a semi -autonomous group
financially independent of the Bishop. His only recourse is to
expel the order from his diocese, which further aggravates the
school staffing problems confronting him. The Catholic schools,
from an operational point of view, are in the hands of the reli-
gious order of women which staff them. Although, according to
Canon Law, the pastor is responsible for the Catholic education
in the parish under his jurisdiction, he is not professionally
trained to administer Catholic schools and therefore has turned
this responsibility over to the teaching religious. It is this
group, the women religious whose apostolate is teaching, which
has played, and will continue to play, a more significant role in
the future of the Catholic elementary and secondary schools.
Within the Commonwealth of Massachusetts, the Congrega-
tion of the Sisters of Saint Joseph, the oldest and largest reli-
? 9
The Fleischmann Report, p. 419.
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gious community of women, announced on December 16, 1972 that they
were withdrawing from twenty-four schools within the Archdiocese
of Boston. This has been necessitated by decreasing vocations
within the religious community. In a recent article appearing in
The Pilot
,
the official paper of the diocese of Boston, the pres-
ident of the Congregation stated that only twenty new members en-
tered during the years 1966-1971. During this same period, this
religious community lost the services of 563 members: 294 with-
drawals, 112 deaths, and 127 retirements.^^
In 1970, the school system of the Archdiocese of Boston
was the subject of a major study conducted by the New England
Catholic Education Center at Boston College for the late Cardinal
Cushing. The study, the first ever conducted since the beginning
of the school system in 1804, was a massive undertaking and re-
sulted in a blueprint for the future. The study consisted of six
volumes dealing with every aspect of the system, including the
following: A review of school facilities, the financial and per-
sonnel factors of the school system, an in-depth study of curric-
ulum offerings and recommendations, attitudinal data compiled by
Louis Harris Associates, and a review of legislation and the Mas-
^^"Sisters Effect Changes," The Boston Pilot , December 16,
1972 .
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sachusetts Constitution as they relate to education in the non
public sector
.
Among the major recommendations of the Archdiocesan study
were the following, which are in varying stages of implementation
1. The establishment of a Board of Education whose re-
sponsibilities shall extend to all policy matters
related to educational matters. This Board to be
elected by members of the Archdiocesan Education
Corporation which is to be established to act as
the legal entity for the educational activities of
the Archdiocese.
2. The establishment of a uniform accounting system for
all schools operating in the Archdiocese.
3. The establishment of a centralized data bank to
service all schools
.
4. At the parish level there should be established a
local board of education, responsible for the opera-
tion and implementation of official school policy
developed at the local level similar to a local
school committee
.
5. The establishment of a public relations or informa-
tion office which would express the commitment of
the Archdiocese to Catholic Education.
6. That legislation be drafted and filed with the leg-
islature on behalf of all of the dioceses in Massa-
chusetts which would provide for the purchase of
secular education by the State from the Catholic
schools
.
7. That certain schools be phased out, over time, and
that others become central or regional schools.
8. That a sub-system be established which would meet
the needs of inner-city youth to be financed by a
parish- sharing plan.
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The major findings of the study exceed fifty. Listed be-
low are those which are, in the opinion of this writer, of major
significance
:
1. The majority of physical facilities are below the
standards required to offer an adequate educational
program with 55 percent of all educational facili-
ties constructed prior to 1928. The preponderance
of poor facilities were found at the parish level
where 85 percent lacked any indoor facilities for
physical education.
2 . Only 37 percent of all schools in the Archdiocese
were enrolled at capacity.
3. The poorest physical facilities are generally to be
found in the inner cities of Boston, Lowell, Lawrence,
Lynn and Salem.
4. 25 percent of Parish secondary schools have less than
150 students enrolled and have graduating classes of
less than 32 pupils.
5. The holding power of all parochial schools in the
Archdiocese in retaining the services of lay teachers
is extremely low. The average being two to three
years
.
6. In more than 50 percent of the parish elementary
schools one out of five teachers, both religious and
lay, is non-degreed.
7. In parishes operating elementary schools, the median
contribution to the schools per family per year is
$10.33 or 20 cents per week.
8. No relationship was established at any grade level
between class size and student achievement.
9. Catholic school achievement showed its greatest su-
periority in curriculum which calls for memorization
and simple recall.
10.
Upon analyzing a variety of attitudes of students
whose education has been in various combinations of
Catholic schooling and CCD, it has not been shown
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that the Catholic schools are developing more favor-
able attitudes towards selected social and religious
issues. For example, the importance of religion,
sex, racial attitudes, etc. 31
I
It is worthy to note that the findings relative to the
Archdiocese of Boston do not agree, in regard to attitudes toward
racial and ethnic minorities, with the data and findings of Greeley
and Rossi^^ in their national study of the outcomes of Catholic
education referred to previously. Their findings were that there
was a general, but not overwhelming, rejection of negative clichds
about minorities, although between one-half and one-third accepted
stereotypical statements about Negro "inferiority" or Jewish
"secretiveness .
"
^^ew England Catholic Education Center, Education in the
Archdiocese of Boston--A Look at the Present, A View Toward the
Future (Newton, Massachusetts, August, 1969).
^^Greeley and Rossi, The Education of Catholic Americans .
CHAPTER IV
LEGAL AND CONSTITUTIONAL ISSUES RELATIVE TO
t
PUBLIC FUNDS FOR NONPUBLIC SCHOOLS
I
The issue of public financial assistance to nonpublic ele-
mentary and secondary schools has been the subject of much contro-
versy and many court decisions for more than a century. It is
deep-rooted in our American heritage that prior to the U.S. Con-
stitution public money flowed to nonpublic schools for the educa-
tion of elementary and secondary school students. However, much
has changed since that period which witnessed Archbishop Hughes
of New York in his feud with the Public School Society of the
1840’s, discussed in Chapter II of this study. Since the edict
of the Third Plenary Council of Baltimore in 1884, various at-
tempts have been made by the Catholic hierarchy to obtain public
financial assistance for their schools.
The early attempts at direct financial assistance to Cath-
olic schools failed and alternative schemes were developed which
met with acceptance, although short-lived. One of these early
types of assistance was provided for in the "Poughkeepsie Plan"
whereby the local board of education in Poughkeepsie, New York
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leased the parochial school buildings from the parish, maintained
the school buildings, paid the teachers, and retained the right of
inspection and control. This plan was in operation from 1863 until
1895, at which time it was ruled illegal because the teachers wore
religious garb.^
A similar plan for reimbursement was adopted in the towns
of Stillwater and Faribault, Minnesota. In this situation, the
state claimed control of the educational process in Catholic schools,
but subsequent controversy, the election of a new school board, and
the election of a new superintendent forced the abandonment of the
program
.
Federal Court Decisions
The legal aspects of extending public financial assistance
to nonpublic elementary and secondary schools must be considered
in light of the U.S. Constitution, the supreme law of the land.
Education, although not a subject treated within the Constitution,
has been drastically affected by Federal courts where compliance
\
with Federal constitutional rights have been challenged.
The cases which have been subject to Federal judicial re-
view and decision are the result of alleged violations of the
^Buetow, Of Singular Benefit, p. 161.
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First and/or Fourteenth Amendments to the U.S. Constitution.
The First Amendment to the U.S. Constitution provides that
’’Congress shall make no law respecting the establishment of reli-
gion, or prohibiting the free exercise thereof." The passage of
the Fourteenth Amendment in 1868, originally addressed to the
Negro, provides that ’’nor shall any state deprive any person of
life, liberty, or property, without due process of law; nor deny
to any person within its jurisdiction the equal protection of the
laws . ’’
The rights protected by the First Amendment from abridg-
ment by Congress are among the fundamental rights and liberties
which are protected by the due process clause of the Fourteenth
Amendment from impairment by the states.
The cases which follow are arranged in chronological order
and represent, in the opinion of this writer, the major decisions
rendered relative to nonpublic schools and the issue of separation
of church and state
.
Bradfield v. Roberts
,
175 U.S. 291 (1899)
Although Bradfield does not deal directly with the ques-
tion of using public moneys for the support of nonpublic schools
sponsored by a religious denomination, it does serve as a precedent
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in the expenditure of public moneys in the operation of a nonpub-
lic entity. This was the first case drawing the attention of the
Court to the ’’Establishment Clause” and its alleged conflict with
governmental aid to a religious institution.
In 1897, the Commissioners of the District of Columbia
entered into a contract with the directors of Providence Hospital,
owned and operated by a religious order of nuns, to construct two
buildings for the religious order with public funds. In an action
brought by Bradfield, a citizen of the District of Columbia,
against the treasurer of the United States, it was alleged that
such an agreement as was in existence between the Commissioners
and the religious order would result in an appropriation by Con-
gress to a religious society which would be in violation of the
Constitution. The Court, while noting that the church perhaps ex-
ercised a controlling influence over the hospital, found nothing
objectionable about the agreement between the parties, ruling it
was simply a case of a secular corporation managed by persons ’’ac-
cording to the law under which it exists” who happened to practice
Catholicism but who ministered to all patients regardless of their
religious affiliation. The Court pointed out that a law respect-
ing a religious establishment is not synonymous with a law respect-
ing an establishment of religion. The Court found that the hos-
^175 U.S. 291 (1899), p. 297.
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pital managed its business ”in its own way, subject to no visita-
tion, supervision, or control by any ecclesiastical authority
whatever
.
.
Quick Bear v. Leupp
,
210 U.S. 50 (1908)
The United States Supreme Court heard its first case rel-
ative to the use of Federal moneys for the support of sectarian
schools in 1908.
Prior to 1900, the U.S. government had an established
policy which provided for contracting with numerous sectarian
schools for the education of Indians on the various reservations.
Due to the growing opposition to appropriating public moneys for
sectarian education, the Commissioner of Indian Affairs, Francis
E. Leupp, was barred in 1899 from any future contracting for sec-
tarian schools. In 1906, the Sioux Indians petitioned the Commis-
sioner to use a portion of the funds which were held in trust, as
a result of land claims and in accord with treaties, to pay for
the education of their children at the Catholic schools operated
by the Bureau of Catholic Indian Missions. Reuben Quick Bear
sought an injunction against the use of such funds on the ground
that it was in violation of the spirit of the Constitution. The
^Ibid.
,
p. 291.
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injunction was granted by the Federal District Court for the Dis-
trict of Washington and Commissioner Leupp appealed. In render-
ing its opinion, the Supreme Court noted that the money in ques-
tion was private, not public; that the expenditure was requested
by the Indians; and that it was more economical to pay for educa-
tional services than to build and staff government schools.
Meyer v. Nebraska
,
262 U.S. 390 (1923)
In 1923, the Supreme Court ruled on the validity of a
Nebraska statute which made it a crime for any teacher in an ele-
mentary school to teach any subject in a language other than Eng-
lish. Robert T. Meyer was a teacher in a parochial school main-
tained by the Lutheran Congregation.
The Nebraska statute was enacted in a post -World War I
setting when there was considerable anti -German sentiment in the
nation. Meyer was found guilty by the District Court of Nebraska
and the State Supreme Court affirmed the judgment of conviction.
On appeal to the U.S. Supreme Court, the Court held that the stat-
ute was unconstitutional as being violative of the rights of the
teacher, which were guaranteed by the due process clause of the
Fourteenth Amendment and the constitutionally guaranteed liberties
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by which parents guide the education of their young. ^ The Court
ruled that the state does not have an absolute power to prescribe
curriculum.
The Meyer decision appears to be incompatible with the
view held today that only public schools can be aided by the state
because private schools are a force that contributes to cultural
heterogeneity, diversity, and pluralism. The Court warned the
proponents of a single, uniform state school system that homo-
geneity cannot be achieved at the expense of the fundamental rights
of teachers, parents, and children.
Frothingham v . Mellon
,
262 U.S. 447 (1923)
In 1923, the Congress passed the Maternity Act, which
sought to use tax funds to establish programs within the states
which would reduce infant and maternal mortality. Funds were to
be allocated to the states which agreed to comply with the provi-
sions of the Act. Frothingham alleged that the implication of
the statute was, in effect, to take her property under the guise
of taxation, without due process of law. She maintained that the
Act would increase the burden of her future taxes. The Supreme
Court ruled that her interest in the moneys of the U.S. Treasury
^Meyer v. Nebraska, p. 401.
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is shared with millions of others, that it is comparatively minute
and indeterminable, and that the effect upon future taxation as a
result of payment out of public funds is so remote that there is
no basis for the Court to render a decision on her behalf. The
Court saw that if one taxpayer could litigate such a case, then
every other taxpayer could do likewise for every appropriations
act
.
The practical effect of the Frothingham decision was to
bar, for the next forty-five years, any suit which questioned the
legality of federal appropriation for any purpose. This decision
was overturned in Flast v. Cohen
,
392 U.S. 83 (1967), which gave
a taxpayer "standing" to bring suit relative to the expenditure
of funds in accordance with ESEA of 1965 for the purchase of texts
for parochial schools
.
Pierce v. Society of Sisters
,
268 U.S. 510 (1925)
In 1922, the state of Oregon, in accordance with the Ore-
gon constitutional initiative petition, adopted a statute which
in effect required all Oregon children of grammar and high school
age to attend public schools. The companion case. Pierce v. Hill
Military Academy, was heard on appeal from an Oregon U.S. District
Court decision which enjoined the state from enforcing the statute.
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Referring to the doctrine handed down in Meyer
,
the Court made it
clear that parents have a right to direct the education of chil-
dren under their control.
The Society of Sisters, an incorporated orphanage operated
by the Roman Catholic Church, maintained that the statute effec-
tively interfered with the rights of parents to choose schools
where their children would be educated and the rights of schools
and teachers to pursue their profession.
The Supreme Court affirmed the lower court decision, stat-
ing that ’’the child is not the mere creature of the state: those
who nurture him and direct his destiny have the right, coupled with
the high duty, to recognize and prepare him for additional obliga-
tions.”^
Although the Court actually disposed of the case on the
ground that the plaintiff corporations were being deprived of
their property without due process of law, the Court made it clear
that any state law which unreasonably interferes with the right
and liberty of parents to direct the education of their children
would not survive constitutional challenge. From this decision,
it would appear that parents not only have the right to send their
children to nonpublic schools but, as is also argued by some, for
^Pierce v. Society of Sisters, p. 535.
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example, Congressman Robert F. Drinan, S.J., that there is a basis
for providing state financial assistance in order that parents may
not be denied their rights under the free exercise clause. To
date, this argimient has failed to impress the majority of the Su-
preme Court justices, who have heard numerous cases on the issue
of public financial assistance.
Cochran v. Board of Education
,
281 U.S. 370 (1930)
Louisiana enacted a statute in 1928 which directed its
board of education to furnish school books to school children free
of cost. The books were to be loaned to all children, nonpublic
students included, and the costs thereof were to be furnished out
of tax funds
.
Cochran objected to the statute and sought an injunction
to prevent the supplying of textbooks, which he maintained amounted
to the taking of his property without due process of law in viola-
tion of the Fourteenth Amendment. The establishment clause of the
First Amendment was not involved in the action before the Court.
The state maintained that the purpose of the Act was to
aid students and not schools. In its decision, the Court distin-
guished between aid to schools and aid to students when it stated,
"The schools are not the beneficiaries of these appropriations.
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They obtain nothing from them, nor are they relieved of a single
obligation because of them. The school children and the State are
the sole beneficiaries. ..." with that brief statement was es-
tablished the so-called "child benefit" theory whose implications
will be felt in future decisions of the Court in the area of non-
public schools and the children who patronize them.
Its significance is also important, in addition to the
singling out of the child as the beneficiary, because it estab-
lished that the government may provide what is commonly referred
to as "indirect" assistance and represented the unanimous decision
of the Court
.
Cantwell v. Connecticut
,
310 U.S. 296 (1940)
The significance of this decision is that it resulted in
the religious clauses of the First Amendment being binding upon
the states, for the first time, as a result of the Fourteenth
Amendment. The Court ruled that not only Congress but also the
states are prohibited from making a law that establishes or pro-
hibits religion.
The background of the case was that Connecticut has passed
a statute which required that all persons who are soliciting for a
must first obtain permission of the Secretary ofreligious cause
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th6 Public Wclfurc Council of the stutc
. Tbc purpose wds to de-
termine if the solicitation was a bona fide or a fraudulent one.
Cantwell maintained that the statute under which he was convicted
was offensive to the Fourteenth Amendment because it inhibited
his liberty to practice religion, without due process of law.
The Court held that:
. . . the First Amendment declares that Congress shall
make no law respecting an establishment of religion or
prohibiting the free exercise thereof. The Fourteenth
Amendment has rendered the legislature as incompetent
as the Congress to enact such laws.^
Everson v. Board of Education
,
330 U.S. 1 (1947)
The township of Ewing, New Jersey passed a statute which
provided for the reimbursement to parents for the costs of trans-
portation of their children to school, public or nonpublic. Ever-
son charged that the statute took his property without due process
in violation of the Fourteenth Amendment , and also charged that
the statute would use tax -raised moneys for the support of reli-
gious schools in violation of the ’’establishment clause of the
First Amendment
.
Everson was the first case reaching the U.S. Supreme Court
relative to a state law which provided financial support for paro-
^Cantwell v. Connecticut , p. 303.
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chial schools and the ’’establishment clause” of the First Amend-
ment .
In a five-to-fou’r decision, the Court upheld the payments,
with Justice Black for the majority noting that ’’the fact that a
state law, passed to satisfy a public need coincides with the per-
sonal desires of the individuals most directly affected is cer-
tainly an inadequate reason for us to say that a legislature had
erroneously appraised the public need.”"^ Relying on the ’’child
benefit” theory developed in Cochran
,
the Court contended that the
aid given was intended as a safety device for the children of the
public and stated:
It is much too late to argue that legislation in-
tended to facilitate the opportunity of children to get
a secular education serves no public purpose. . . .
The same thing is no less true of legislation to
reimburse needy parents, or all parents, for payment
of fares of their children so that they can ride in
public buses to and from school rather than run the
risk of traffic and other hazards incident to walking
or ’’hitchhiking.”^
The Everson decision relied on Cochran but is distinguish-
able because the Court reviewed the history of the First Amendment
before reaching its decision. The Court noted the First Amendment
which resulted in the classic passage defining the
’’establishment
^Everson v. Board of Education , p. 6.
^Ibid
. ,
p . 7
.
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clause”
:
The "establishment of religion" clause of the First Amend-
ment means at least this: Neither a state nor the Federal
Government can set up a church. Neither can pass laws
that aid one religion, aid all religions, or prefer one
religion over another. Neither can force nor influence a
person to go to, or to remain away from, church against
his will or force him to profess a belief in any religion.
No person can be punished for entertaining or professing
religious beliefs or disbeliefs, for church attendance or
non-attendance
. No tax in any amount
,
large or small
,
can be levied to support any religious activities or in-
stitutions, whatever they may be called, or whatever form
they may adopt to teach or practice religion. Neither a
state nor the Federal Government can, openly or secretly,
participate in the affairs of any religious organizations
or groups and vice versa. In the words of Jefferson, the
clause against establishment of religion by law was in-
tended to erect a "wall of separation between church and
state.
The above passage has often been quoted in subsequent de-
cisions of the Court. In a five-to-four decision, the Court main-
tained that the New Jersey statute had not made the slightest
breach in Jefferson’s "wall of separation." In addition, the
Court held that to inhibit the state of New Jersey in its attempt
to extend to its citizens the safety provided by the statute would
preclude the neutrality required by the First Amendment. The
First Amendment "requires the state to be a neutral in its rela-
tions with the groups of religious believers and non-believers;
g
Ibid., pp. 15-16.
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it does not require the state to be their adversary
.
Everson is considered a landmark decision for several
reasons. The Court, confronted with First Amendment objections,
nevertheless permitted a state, in the form of public welfare
legislation, to use public funds to assist secular aspects of
church-operated schools. Furthermore, the Court held that a
state could not withhold this type of assistance from parochial
schools because they happened to be operated by a church. It re-
affirmed its earlier decision in Cochran that it was permissible
to render aid of this type for the purpose of aiding or assisting
children and their parents for attendance at parochial schools.
McCollum V. Board of Education
,
333 U.S. 203 (1948)
The Supreme Court of Illinois had ruled that the Board of
Education of Champaign County could continue to permit several
denominations to use the public school facilities for part of the
school day to offer programs of religious education to children
enrolled in the public schools . McCollum contended that the board
of education, by allowing religious groups to use the tax-supported
public school system, was promoting religion in violation of the
First Amendment ’’establishment clause” and sought relief on appeal
^^Ibid
. ,
p . 18
.
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to the U . S . Supreme Court
.
The Court invoked the "establishment clause" in its deci-
sion written by Justice Black. "This is beyond all question a
utilization of the tax-established and tax-supported public school
system to aid religious groups to spread their faith. And it falls
squarely under the ban of the First Amendment
.
Mr. Justice Frankfurter, in a concurring opinion, wrote,
"The First and Fourteenth Amendments have a secular reach far more
penetrating in the conduct of government than merely to forbid an
12
’established church. ’
"
Zorach v. Clauson
,
343 U.S. 306 (1953)
Four years following the McCollum ban against the use of
public school facilities during school hours by religious groups
to teach students religion, cooperation between church and state
was expressly approved by the Court in their six-to-three decision
upholding the constitutionality of a New York City program which
permitted released time during the school day for the purpose of
permitting students the opportunity for religious instruction.
Upon written request of the parents, students were permitted to
^
^cCollum V. Board of Education , p. 209.
^^Ibid., p. 213.
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attend religious instruction programs outside of the school prem-
ises and solely at the expense of the religious denominations.
There was to be no announcement in the public schools about the
program and no comment by teachers relative to attendance or non-
attendance .
The plaintiffs maintained that the tax-supported public
school system manipulated its schedule to accommodate religion in
violation of the First Amendment
.
The Court held that to fail to respect the religious na-
ture of the people and accommodate public services to their spiri-
tual needs would amount to callous indifference to religion on the
part of government. This, the Court felt, was not required by the
First Amendment. Mr. Justice Douglas, writing for the majority,
stated:
We are a religious people whose institutions presuppose
a Supreme Being. We guarantee the freedom to worship as
one chooses. We make room for as wide a variety of be-
liefs and creeds as the spiritual needs of man deem nec-
essary. We sponsor an attitude on the part of government
that shows no partiality to any one group and that lets
each flourish according to the zeal of its adherents and
the appeal of its dogma. When the state encourages re-
ligious instruction or cooperates with religious authori-
ties by adjusting the schedule of public events to sec-
tarian needs, it follows the best of our traditions.
The government must be neutral when it comes to com-
petition between the sects. It must not thrust any sect
on any person. It may not make a religious observance
compulsory ....
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But it may close its doors or suspend its operations
as to those who want to repair to their religious sanc-
tuary for worship or instruction. 13
Where McCollum called for an absolute separation of church
and state
,
Zorach held it to be one of degree when the Court
stated: ’’The First Amendment, however, does not say that in every
and all respects there shall be a separation of Church and State.
Although not bearing directly on the issue of public finan-
cial assistance to parochial schools, the decision of the Court in
Zorach did set the stage for the Schempp decision which follows.
Abington School District v. Schempp
,
374 U.S. 203 (1963)
The U.S. Supreme Court, following the Zorach decision of
1953, decided a number of cases relating to the First Amendment
and the issue of church and state. These cases dealt with the
school prayer issue and the Sunday closing laws. The result of
these decisions was the development of a clearer definition of
what constitutes a basic standard for ’’establishment clause” pro-
hibitions .
In Schempp, a Pennsylvania family contested the constitu-
tionality of a Pennsylvania statute requiring the reading of the
^^
Zorach v. Clauson , pp. 313-314.
^^Ibid., p. 313.
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Bible in the public schools, without comment, and the recitation
of the Lord’s Prayer at the start of each school day. The Court’s
decision prohibited the Pennsylvania practice and reaffirmed the
t
principle that the state must play a neutral role in its relations
with groups of religious believers and disbelievers. Neutrality,
as opposed to separation, was elevated to a position of primary
importance. Mr. Justice Clark, in writing for the majority,
stated that for legislation to be within the concept of neutral-
ity, the decisive test is whether either the purpose or the pri-
mary effect is the advancement or inhibition of religion.
The test may be stated as follows: What are the purposes
and primary effects of the enactment? If either is the
advancement or inhibition of religion then the enactment
exceeds the scope of legislative power as circumscribed
by the Constitution. That is to say, to withstand the
strictures of the Establishment Clause, there must be a
secular legislative purpose and primary effect that
neither advances nor prohibits religion.
Mr. Justice Brennan treated what was considered permis-
sible in the relationship between church and state. He cited
military chaplains, invocational prayers in legislatures, the
study of the Bible in the public schools , tax exemptions for
churches (to be dealt with later in Walz ) , religious considera-
tions in public welfare programs, and activities such as Sunday
closing laws, which, although religioiB in origin, have since lost
^^Abington School District v. Schempp, p. 222.
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thGir PGligious niGaning
. Thus
,
’’Not evGry involvGiiiGnt of rGligion
in public lifG violatGd tho ’Establishmont ClausG.’”^^
»
Board of Education v. Allan
,
392 U.S. 236 (1968)
This action was brought by two counties in the state of
New York against James Allen, the Commissioner of Education, to
prevent him from enforcing a law of New York that required the
local board of education to loan textbooks to public and private
school students in grades 7 through 12.
The law was upheld by the highest court of the state of
New York and appealed to the U.S. Supreme Court. The Court ap-
plied the test that was developed in Schempp and determined the
existence of ”a Secular legislative purpose and a primary effect
that neither advances nor inhibits religion”^"^ and that the pur-
pose of the Act was the furtherance of educational opportunities
available to the young. There was no evidence that the effects
of the statute contradicted the purpose as stated by the legisla-
ture. The Court then addressed itself to the objection that, un-
like Everson, books are not buses and are critical to the teaching
process; and in sectarian schools that purpose or process is to
^^
Ibid
.
,
p. 294.
^"^Board of Education v. Allen, p. 243.
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impart religious doctrine. Mr. Justice White responded for the
Court, "... this Court has long recognized that religious
schools pursue two goals, religious instruction and secular edu-
cation" and set the stage for later attempts to secure public
financial assistance when the Court determined the important role
played by private education in America
.
. . . Private education has played and is playing a sig-
nificant and valuable role in raising the national levels
of knowledge
,
competence
,
and experience .... A wide
segment of informed opinion, legislative and otherwise,
have found that those schools do an acceptable job of
providing secular education to their students. . . .
This judgment is further evidence that parochial schools
are performing, in addition to their sectarian functions,
the task of secular education.
The Court emphasized that the benefits of legislation must
be available to all, must be general in scope, and must be for
people not schools or institutions. If some benefits thereby ac-
crue to sectarian schools, that in and of itself is not sufficient
to demonstrate an unconstitutional level of support
.
Not surprisingly, the decision of the Court in Allen gave
rise to a host of legislation on the state level for public assis-
tance to nonpublic schools. It seemed clear to the supporters of
public aid that the door was now open to much more than transpor-
tation of school children
.
^®Ibid., p. 247.
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Walz V. Tax Commission
,
397 U.S. 664 (1970)
This case, although dealing with tax exemption to houses
I
of worship in the city of New York, reformulated a long-standing
principle and gave to it the label of ’’excessive entanglement”
whose implications will be seen in future court decisions on the
issue of public financial assistance to nonpublic schools.
The plaintiff, a realty owner, sought an injunction to
prevent the New York Tax Commission from granting property tax
exemptions to religious organizations for properties used solely
for religious worship. The Supreme Court sustained the tax exemp-
tions not only because they have a long standing in American his-
tory, but because the granting of tax exemptions results in less
entanglement of government with religion than if exemptions were
not granted. ’’Elimination of exemptions would tend to expand the
involvement of government by giving rise to tax valuation of church
property, tax liens, tax foreclosures, and the direct confronta-
tions and conflicts that follow in the train of those legal proc-
,tl9
esses."
Chief Justice Burger, in his opinion of the Court, stated:
Granting tax exemptions to churches necessarily oper-
ates to afford an indirect economic benefit and also give
^^alz V. Tax Commission, 90 S.Ct. 1409 (1970), p. 1414.
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rise to some, but yet a lesser involvement than taxing
them. In analyzing either alternative the questions
are whether the involvement is excessive, and whether
it is a continuing one calling for official and con-
tinuing surveillance leading to an impermissible degree
of entanglement
.
The grant of a tax exemption is not sponsorship
since the government does not transfer part of its rev-
enue to churches but simply abstains from demanding
that the church support the state. 20
The Court noted that separation cannot mean absence from
all contact because the complexities of modern life inevitably
produce some contact. The fire and police protection received by
houses of worship are no more than incidental benefits accorded
all persons residing in a state.
The Walz principle of ’’excessive entanglement” must now
be treated in all cases in which an aid scheme is being tested.
With this, the Schempp test of ’’secular purpose and neutral secu-
lar effect” must be met before one can hope to meet the constitu-
tional challenge. Thus, to be consistent with the ”no establish-
ment clause,” any government program of assistance to nonpublic
elementary and secondary schools must maintain the following:
1. Its purpose must be secular rather than religious.
2. It must accomplish that purpose by achieving a sub-
stantial secular effect that maintains religious
20
Ibid., pp. 1414-1415.
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neutrality
.
3. It must not result in ’’excessive entanglement” of
government with religion.
Lemon v. Kurtzman
,
39 U.S.L.W. 4844 (1971)
Lemon and its companion case DiCenso are the first cases
of the Supreme Court of the United States which deal directly with
the issue of public financial assistance to nonpublic elementary
and secondary schools. The two cases involve two different statu-
tory schemes for providing aid to parochial schools. Lemon deals
with a Pennsylvania statute which provided for the purchase by the
state of secular educational services such as teachers’ salaries,
textbooks, and related educational materials. Reimbursement to
nonpublic schools may be made only for services rendered for four
course s- -mathematic s , foreign language, physical science, and phys-
ical education. Reimbursement is prohibited for any course con-
taining subject matter ’’expressing religious teaching, or the
morals or forms of worship of any sect.” The statute is referred
to as the Pennsylvania Nonpublic Elementary and Secondary Educa-
tion Act. To qualify, a school must demonstrate that its pupils
have achieved a satisfactory level of performance on standardized
tests administered by the State Department of Public Instruction.
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DiCenso involved a Rhode Island statute which authorized
the supplementing of the salaries of teachers of secular subjects
in nonprofit private schools. The supplement could not exceed 15
percent of the teachers’ current salaries and could not exceed
the maximum salary paid to teachers in the public schools.
The Court, in its opinion, noted:
A comprehensive, discriminating and continuous state
surveillance will inevitably be required to ensure that
these restrictions are obeyed and the First Amendment
otherwise respected. Unlike a book, a teacher cannot
be inspected once so as to determine the extent and in-
tent of his or her personal beliefs and subjective ac-
ceptance of the limitations imposed by the First Amend-
ment. These prophylactic contacts will involve excessive
entanglement between church and state
.
It is a relationship pregnant with dangers of exces-
sive government direction of church schools and hence of
churches
The Court also noted that the divisive political potential
of such legislation on religious lines would likely intensify due
to the fact that the Catholic schools, and therefore the Catholic
church, would be the prime recipients of the appropriations re-
quired to fund the program. The Court noted that to ’’have states
or communities divide on the issues presented by state aid to pa-
rochial schools would tend to confuse and obscure other issues of
22
great urgency .
”
p 1
Lemon v. Kurtzman , p. 4849.
22
^Ibid., p. 4850.
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The Center for Law and Education of Harvard University,
in its amici curiae brief filed with the Court on behalf of the
Federation of Community Schools throughout the nation, noted that
the criteria which govern the granting of aid must not only pass
the tests relevant to the Establishment Clause of the First Amend-
ment, but also must respect other First Amendment and "fundamental
liberty" considerations. "Aid criteria which satisfy the Estab-
lishment Clause but substantially restrict the rights of parents
to choose a school different from the public school guaranteed by
23
Pierce would still be unconstitutional." The objections ex-
pressed in the brief dealt with the attempt of the statutes to
draw a line between the secular and the religious by requiring
that the course and materials subsidized be the same as those used
in the public school. To this the brief was addressed and not to
the issue of aid to nonpublic schools. Aid was supported in their
request "to leave constitutional room for other forms of aid meet-
24
ing the standards of Pierce and Meyer .
"
Chief Justice Burger, in delivering the opinion of the
Court, stated:
^^Supreme Court of the United States, Brief Amici Curiae,
Nos. 569 and 570, Harvard Center for Law and Education, Cambridge,
p . 14
.
24
Ibid., p. 18.
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Every analysis in this area must begin with consideration
of the cumulative criteria developed by the Court over
many years. Three such tests must be gleaned from our
cases. First, the statute must have a secular legisla-
tive purpose; second, its principal or primary effect
must be one that neither advances nor inhibits religion
[Board of Education v. Allen
,
392 U.S. 236 (1969)];
finally, the statute must not foster "an excessive gov-
ernment entanglement with religion" [Walz v. Tax Commis-
si, 397 U.S. 664 (1970)]. 25
Chief Justice Burger noted that the Pennsylvania and Rhode
Island statutes pass the first test--secular legislative purpose
—
but fail the third test--excessive entanglement. He gave no opin-
ion relative to the second test.
We need not decide whether these legislative precautions
restrict the principal or primary effect of the programs.
. .
for we conclude that the cumulative impact of the
entire relationship arising under the statutes in each
state involves excessive entanglement between government
and religion. 26
The decisions of the Court in Lemon and DiCenso dealt a
death blow to the proponents of direct public aid.
From a constitutional point of view, the Court differen-
tiates between appropriations aid and tax credits. This is evi-
dent from the decision in Walz and those under discussion in this
section. We shall see a move on the state and federal levels for
tax credit legislation which will permit parents to write off.
^^Lemon v. Kurtzman, p. 4847.
26tk-.^Ibid
.
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from the taxes due state or federal government, the tuition paid
for elementary and secondary education in nonpublic schools.
There are, at present, several bills before the U.S. Congress
which would permit tax credits. Congressman James Burke of Mas-
sachusetts has filed HR 49, which would permit parents to take a
tax credit against income taxes due the federal government. There
have been state court decisions on this subject and Federal Dis-
trict Court decisions which are in conflict with each other.
These decisions will be discussed under their appropriate sections
.
Lemon v . Xurtzman
,
93 S.Ct. 1463 (1973)
In September 1970
,
the nonpublic schools of Pennsylvania
,
in accordance with the provisions of Act 109—the Nonpublic Ele-
mentary and Secondary Assistance Act (referred to previously )--
began performing services for the school year 1970-71 and on Jan-
uary 15 entered into contracts with the Pennsylvania Department
of Public Instruction. On June 28, 1971, the U.S. Supreme Court
held Act 109 to be in violation of the U.S. Constitution and re-
manded the case to the District Court for further proceedings.
In August 1971, Lemon et al . sought to prevent the dis-
bursement of public moneys for services rendered in accordance
with Act 109, but prior to the decision of the Court of
June 28,
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1971. Appellants Lemon et al . asserted that the District Court
erred in refusing to enjoin payment of $24,000,000 set aside by
Pennsylvania to compensate nonpublic sectarian schools for educa-
tional services rendered by them during the 1970-71 school year.
Chief Justice Burger, writing for the majority, stated:
The sensitive values of the Religion Clauses do not
readily lend themselves to quantification, but despite
the inescapable imprecision we think it clear that the
proposed distribution of state funds to Pennsylvania’s
nonpublic schools will not substantially undermine the
constitutional interests at stake in Lemon I . ^
^
In the dissenting opinion of the Court, written by Jus-
tice Douglas and joined by Justices Brennan and Stewart, it was
held that there is as much violation of the ’’Establishment Clause”
of the First Amendment whether payment of public moneys to sec-
tarian schools involves last year, the current year, or next year.
Douglas, in quoting from. Madison’s Memorial and Remonstrance
Against Religious Assessments , stated, ’’The same authority which
can force a citizen to contribute three pence only of his prop-
erty for the support of any one establishment, may force him to
conform to any other establishment." In referring to Madison,
Douglas notes that from the days of Madison "the issue of subsidy
has never been a question of the amount of the subsidy but
rather
29
a principle of no subsidy at all.”
2 7
Lemon v. Kurtzman , p. 1470.
^^Ibid
. ,
p . 1473
.
^^Ibid., p. 1474.
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Federal District Court Decisions
In the previous section of this chapter, a chronological
case analysis was provided relative to decisions of the U.S. Su-
preme Court with respect to issues which affect nonpublic elemen-
tary and secondary schools and, in particular, sectarian schools.
As previously mentioned, since the decision of the Court in Lemon
,
various alternate schemes have been attempted which would provide
financial assistance to nonpublic elementary and secondary schools.
These cases are presented in chronological order and where appeals
are in progress it is so indicated.
Wolman v. Essex
,
342 F.Supp. 399 (1972)
Entered in the District Court for Ohio, plaintiffs con-
tended that certain sections of an Ohio statute, which provide
for educational grants to parents as reimbursement for a portion
of the tuition paid for the education of their children in non-
public elementary and secondary schools, foster "excessive en-
tanglement" between government and religion and are in violation
of the First Amendment, made applicable to the states by the
Fourteenth Amendment
.
The three-judge District Court held that the parent
reimbursement sections of the Ohio statute, though expressing
a
100
valid secular purpose, failed to provide a mechanism to ensure
that public funds to parents of parochial school students would
not be used for religious purposes.
The statute, in addition to state aid to education in gen-
eral, contained these two specific sections:
Programs of educational grants to parents shall be
established to reimburse parents of nonpublic school chil-
dren for a portion of the financial burden experienced by
them in providing to their children, for a reduced cost
to taxpayers, educational opportunities equivalent to
those available to public school pupils in the district.
To provide services and materials to pupils attend-
ing nonpublic schools within the di strict.
In its decision, the Court noted Chief Justice Burger’s
sijmmary in Lemon regarding the three main evils the ’’Establishment
Clause” was intended to protect against: ’’sponsorship, financial
31
support, and active involvement in religious activity.”
The Court, referring to the previous decisions of the
U.S. Supreme Court in upholding legislation attacked on the basis
of a violation of the ’’Establishment Clause,” noted that the af-
fected class had been broader than that affected by the Ohio stat-
ute. Everson provided for the transportation of all students re-
gardless of the school they attended; Allen required school boards
^^Wolman v. Essex
,
p. 402.
^^Ibid., p. 410.
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to supply approved textbooks to all students; and the property
tax exemption in Walz extended to a wide range of nonprofit or-
ganizations in which churches of all denominations were included.
However, in the instant case the Ohio legislation "does not even
)
purport to have a general, broad ranging reach but is instead
restricted to a relatively small sample of Ohio students. . . .
A substantial beneficiary of the statute can only be organized
religion.
Committee for Public Education and Religious
Liberty v. Nyguist
,
350 F.Supp. 655 (1972)
The New York legislature passed Chapter 414 of the Acts
of 1972, signed by Governor Rockefeller, which provided for public
financial assistance to nonpublic schools. The Act contained five
sections, three of which were challenged as being violative of the
First Amendment
.
The District Court held -that the sections of the Act which
provided for direct grants to nonpublic schools for maintenance of
schools serving high concentrations of low-income families and the
section providing for flat tuition grants to parents with an an-
nual income below $5,000 were in violation of the Constitution.
However, unlike the decision of the Court in Wolman , the New York
^^Ibid., p. 413.
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District Court held that the third section under challenge, which
provides for deduction from state income tax returns by parents
c^ild^sn attending nonpublic schools, does not violate the
First Amendment
.
1
Due to the conflicting District Court opinions on the is-
sue of Tax Credits for tuition paid to nonpublic schools, the U.S.
Supreme Court granted certiorari (41 Law Week 2182) on December 26,
1972 and set the date of April 16, 1973 for hearings.
Justice Gurfein, in writing the decision for the Court,
noted
:
The vice, moreover, is not only that the school bud-
get as such is indivisible, but that no effort is made
in this part of the statute to distinguish between secu-
lar and religious education. The janitorial service em-
braces cleaning the chapel, where there is one, and heat
is provided to the classrooms where religion is taught.
There is no suggestion that heat is to be cut off while
prayer or religious teaching is conducted in the same
classroom.
It provides direct support for the maintenance of
schools which teach religion.
We hold that that section creates a potentially ex-
cessive entanglement of the State with religion.
The section of the statute which provides for reimburse-
ment to needy parents was also held to be unconstitutional on the
ground that the recipient is ultimately the parochial school. The
33
Committee for Public Education , pp. 666, 667.
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Court noted that whether the parent receives the money during the
current year is immaterial from a constitutional perspective.
The recipient remains the parochial school and the parent merely
serves as a conduit.
The third section of the New York Act providing for tax
benefits to parents of nonpublic school children did pass the
constitutional test in the opinion of two of the three justices.
The rationale used by the majority of the Court in find-
ing the tax credit section to be within the constitutional bounds
was as follows:
1. It is not restricted to areas which by concession
are known to contain only Catholic parochial schools.
2 . It covers attendance in all non-profit schools in the
State
.
3. It does not involve a money grant or subsidy from the
State Treasury.
4. It has a particular secular intent—one of equity.
5. The benefit to the parochial schools, if any, is so
remote as not to involve impermissible financial
aid to church schools.
In his dissenting opinion to section 3 of the Act--tax
credits--Justice Hays maintained that the purpose and effect of
section 3 are the same as those of the second, namely, to subsi-
^
^Ibid
.
,
p. 668.
^^Ibid., p. 670.
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dize religious training of pupils. He noted that "what may not
be done directly may not be done indirectly lest the Establishment
’7C1
Clause become a mockery."
Kosydar v. Wolman
,
352 F.Supp. 744 (1972)
The Woljnan case previously cited dealt with an Ohio stat-
ute which provided for reimbursement to parents of nonpublic school
children. The case here presented deals with an Ohio statute which
provided for tax credits to parents of nonpublic school students.
The question raised in the present case is whether, consistent
with the "Establishment Clause," the state of Ohio can use its
taxing machinery to permit tax credits upon a class of persons
composed of parents of all nonpublic school children. The Court,
in its opinion, determined that the state of Ohio could not ex-
tend such tax credits to the parents of nonpublic school students.
The arguments in favor of tax credits, as cited by the
Court, were:
1. Problems which arise under the Religion Clauses when
the state makes affirmative grants to a predominantly
religious class of recipients are somehow vitiated
when, instead, the state’s taxing machinery is em-
ployed to confer benefits.
2. It is contended that the class affected by the pres-
ent statute is significantly broader than the class
36
Ibid
. ,
p . 667
.
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benefited by the parental reimbursement law invali-
dated in Wolman .37
Following the line of reasoning in Lemon
,
the Court took
cognizance of the political entanglement which would result under
the Act insofar as it confers a benefit upon a relatively limited
class of people who subscribe to the Catholic faith and increases
the potential for disputes, relative to the Act, upon religious
grounds
.
A tax credit . . . is a dollar for dollar forgiveness
against the net payable tax as finally computed, after
all exclusions have been taken. A credit, therefore,
while perhaps less intensive than direct grants, tends
to involve the state more directly in assisting the
benefitted enterprise than do either exemptions or de-
ductions. They are also more entanglement-intensive .28
The decision of the Court was that the grant of a tax
credit to a predominantly sectarian class of nonpublic school
parents is unconstitutional under the First Amendment.
The ultimate decision relative to tax credit legislation
will be decided by the Supreme Court during this term, certiorari
having been granted in Committee for Public Education and Religi-
ous Liberty v. Nyquist.
37
Kosydar v. Wolman
,
p. 755.
^^Ibid., pp. 763, 764.
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Massachusetts Decisions and Opinions
of the Attorneys General
Owen B. Kiernan, former Commissioner of Education for the
Commonwealth of Massachusetts, requested in 1966 an opinion of
the Attorney General of the Commonwealth on various questions in-
cluding dual enrollment; guidance services for nonpublic school
students; state or local aid for the installation of certain lab-
oratory, shop, and kitchen equipment and facilities in the non-
public schools; and the loan of textbooks and other instructional
materials to nonpublic schools (see Appendix I). Some of these
questions were posed as a result of the passage of the Elementary
and Secondary Education Act of 1965. The state has maintained
that federal money, once deposited with the State Treasurer, is
considered to be state money within the constraints of the Massa-
chusetts anti -aid amendment.
The first two questions dealt with the right of a nonpub-
lic school student to participate in a dual enrollment program
whereby he would attend a public school for some of his classes
and a nonpublic school for the balance. The Attorney General re-
sponded that a school committee may offer a part-time educational
program which would permit attendance by a nonpublic school stu-
dent for part of his educational program. However, a school
com-
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mittee may not be compelled to do so.
The third question posed by the Commissioner of Education
concerned the authority of a school committee to provide for in-
service training for nonpublic school teachers. The Attorney Gen-
eral responded that this was not permissible within the statutory
authority of the Commonwealth. Such powers must be expressly
granted or implicit in a grant of powers . He stated that such
training would exceed the authority of a school committee
,
which
has charge of all the public schools. Due to the absence of
statutory authority, the Attorney General did not address his re-
sponse to the constitutional issue.
The fourth question concerned the authority of a school
committee to send guidance counselors and other specialists into
nonpublic schools to provide services to children enrolled therein.
The Attorney General cited Chapter 71, Section 38A, of the Massa-
chusetts General Laws, which authorizes the employment of guidance
personnel (referred to as vocational counselors) for the benefit
of all young people between the ages of sixteen and twenty-three.
The opinion stated that if the services can be more adequately
supplied on the premises of a nonpublic school, such would not be
in violation of the statute or the Massachusetts Constitution.
It could be deduced from this opinion that guidance
staff could
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be provided to meet the needs of students enrolled in nonpublic
schools, but that the services of other specialists (reading,
speech, etc.) would have to be sanctioned by statute.
The fifth question asked whether public money may be used
for the installation or improvement of private elementary school
laboratories, shops, and kitchens. The Attorney General responded
that under Section 2 of Article XLVI of the Massachusetts Consti-
tution neither state nor local funds may be used for such purposes.
He cited a previous opinion of an Attorney General, with which he
concurred, that the provisions of the Massachusetts Constitution
do not apply to federal funds.
The final question dealt with the loan of textbooks and
related educational materials. The Attorney General responded
that insofar as it concerns a loan of certain educational mate-
rials to schools only, and not to students, it was his opinion
the materials were purchased with funds of a municipality
or the Commonwealth, they may not be loaned to private institu-
tions. This opinion was rendered in 1966, two years prior to the
Allen decision of the U.S. Supreme Court.
Neil V. Sullivan, during his tenure as Commissioner of
Education for the Commonwealth of Massachusetts, requested
sev-
General relative to the issue oferal opinions of the Attorney
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nonpublic schools ( see Appendix )
.
During the school year 1970-71, the superintendent of
schools for the Catholic diocese of Fall River developed a plan
known as the "Shared Resources Plan" whereby Catholic and public
school systems would "pool their best resources" for the education
of children (see Appendix J) . Essentially, the plan entailed a
modified version of a "shared time" program, or what is commonly
referred to as a "dual enrollment" program. However, in actual
practice the public school system would be supplying lay teachers
to teach children in the Catholic parochial schools of the dio-
cese of Fall River. The plan was modeled after the "Poughkeepsie
Plan," discussed previously, which dated back to the period 1863-
1895.
The superintendent of schools for the diocese of Fall
River met with the Massachusetts Commissioner of Education in Jan-
uary 1971 relative to his proposal. Upon reviewing the plan, it
was the Commissioner’s opinion that such a venture between public
and nonpublic schools would be in violation of the Massachusetts
Constitution and he so informed the superintendent.
The superintendent of the diocese thereupon took his plan
before the Fall River school committee which, after review and
discussion, sought a legal opinion from the corporation counsel
110
of the city. Counsel ruled that the "Shared Resources Plan" was
in violation of the anti-aid amendment of the Massachusetts Con-
stitution, Article XLVI (see Appendix K)
.
During the school year 1970-71, the city of Marlborough,
Massachusetts adopted a similar plan of "shared time" whereby the
students of the Immaculate Conception Elementary School were de-
clared by the school committee to be public school students dur-
ing part of the day. However, authorization from the Massachu-
setts Department of Education was not sought. This plan was de-
clared unconstitutional under both the United States and Massa-
chusetts Constitutions by the Attorney General of the Commonwealth
in September 1971 (see Appendix N) . The program was not imple-
mented in the city of Marlborough thereafter. However, another
opinion was sought by the Commissioner of Education relative to
the reimbursement under the Massachusetts school aid formula on
October 27, 1971.
In compliance with the requirements of Chapter 70 of the
Massachusetts General Laws, the Commissioner of Education is
charged with the certification of moneys entitled by each city
and town of the Commonwealth as reimbursable school expenditures.
Was the amount of money expended by the city of Marlborough in
the "Shared Time" program with the Immaculate Conception Elemen-
Ill
tary School, ruled to be unconstitutional, subject to reimburse-
ment by the Commonwealth? In an opinion rendered by the Attorney
General on November 10, 1971, it was ruled that ”It is my opinion
that such amount should be included in the computation of the re-
imbursement notwithstanding the opinion that the program was un-
constitutional” (see Appendix 0).
During the 1970 session of the Massachusetts Legislature
numerous bills were filed which would provide financial assistance
to nonpublic elementary and secondary schools in Massachusetts.
The most far-reaching of these was Senate Bill 1278, ”An Act pro-
viding for the purchase by the Commonwealth of secular educational
services from nonpublic schools,” modeled after the Pennsylvania
Nonpublic Elementary and Secondary Assistance Act. This was de-
clared unconstitutional by the U.S. Supreme Court in Lemon
,
June
1971. Senate 1278 was drafted by Attorney William Ball, the
drafter of the Pennsylvania statute, and provided for the same
benefits as the Pennsylvania statute. The Massachusetts Senate
sought an ’’Advisory Opinion” from the Supreme Judicial Court, the
highest court in Massachusetts. The question asked of the Court
was as follows:
Would the purchase by the Commonwealth of secular educa-
tional services from nonpublic schools, as provided in
the bill, violate the provisions of section 2 of Article
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XLVI of the Articles of Amendment to the Constitution
of Massachusetts?
In its opinion, the Court noted that "such substantial assistance
to a nonpublic school from public funds amounts to ’aiding’ as
the term is used in the second part of section 2 and that Senate
1278, if enacted would be in violation of section 2.’’^^
The Court noted that the explicit language of the anti-
aid article was intentional and referred to the debates in the
Massachusetts Constitutional Convention of 1917-18, which adopted
the amendment.
The positions of various interested parties on the sub-
ject of public financial assistance to nonpublic elementary and
secondary schools are contained in the appendix to this study.
Conclusions
The cases cited in this chapter relative to public finan-
cial assistance to nonpublic elementary and secondary schools have
dealt with state assistance programs. The Supreme Court, to date,
has not ruled on the constitutionality of using federal funds for
this purpose.
There are two remaining areas in which the Court may ulti-
^^
Opinion of the Justices (Mass.), 1970 Mass.Adv.Sh. 789,
May 11, 1970.
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mately render a decision. They are Tax Credits and Educational
Vouchers
.
Tax Credits
Tax credit litigation was heard by the Supreme Court dur-
ing this past term as a result of conflicting Federal District
Court decisions previously mentioned and held to be unconstitu-
tional. This type of legislation is not new to the American
scene. The federal government has permitted the use of tax credits
in areas other than education for the past fifty years. "During
the past two decades hundreds of bills have been introduced in
the Congress which would have permitted individual tax deductions
40
or credits for outlays on education." The vast percentage of
these bills has related to expenditures for higher education.
Very few of these have been reported out favorably by the Commit-
tee on Ways and Means or the Senate Finance Committee. However,
the mood of the Congress may be changing. On November 2, 1972
the Ways and Means Committee of the U.S. House of Representatives
voted 18 to 6 to allow a tax credit of up to $200 per pupil for
tuition paid by parents of nonpublic school children. This bill
did not reach the floor of the House of Representatives prior to
James A. Maxwell, A Tax Credit for Certain Educational
Expenses (Washington, D.C.: President’s Commission on School
Finance, 1971), p. 1.
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the close of the session. However, with the support of Wilbur
Mills and James Burke, both of whom serve on the Ways and Means
Committee, it is most probable that their interest will not be
abandoned
.
I
With the decision of the Supreme Court relative to state
tax credits rendered during this past term, the future of tax
credit legislation on the state level has been decided. On the
national level, the interest of the Congressional membership from
large Catholic districts will continue until the passage of such
legislation. One only has to recall the difficulty in attempting
to gain passage of the Elementary and Secondary Education Act of
1965 to understand the interest in nonpublic schools by a large
segment of the Congress. Until Catholic schools were included.
President Johnson could not obtain passage of the ESEA legisla-
tion .
The interest of the President is well known. In a speech
delivered by the President on August 17 , 1971 in New York before
members of the Knights of Columbus, a lay Catholic group, he de-
parted from his prepared text to pledge support to Catholic schools.
He noted the number of closings and stated, ”We must resolve
the
trend and turn it around. You can count on my support to
do that."
^^The New York Times, November 18, 1971, p. 25
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In April 1972, he reiterated his support in a speech before the
National Catholic Educational Association meeting in Philadelphia,
but cautioned that finding a constitutional means would take time.
)
Education Vouchers
In December 1969, the U.S. Office of Economic Opportunity
awarded a contract to the Harvard University Center for the Study
of Public Policy in the amount of $193,000 to develop a system
which would:
1. Give low-income parents greater influence over the
education of their children and greater choice among
the types of education available
2 . Foster educational innovation both within the public
schools and outside of them
3.
" Make schools more accountable to parents at all in-
come levels
.
The idea of education vouchers is not new as a scheme to
finance education. Its early proponents included Reverend Virgil
t
Blum, a Jesuit political scientist at Marquette University, and
the noted economist, Milton Friedman of the University of Chicago,
who advocates open competition as a device for creating
choice and
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42diversity. Blum founded the "Citizens for Educational Freedom,"
which developed the analogy, still used by voucher proponents,
between vouchers and the G.I. Bill. The analogy is faulty in one
respect. The beneficiaries of the G.I. Bill have established
their claim to its benefits only as a result of prior service.
The Office of Economic Opportunity launched its opera-
tional program in the Alum Rock School District of San Jose,
California. Originally, the program envisioned participation by
nonpublic schools, but the threat of court action resulted in a
modification of the guidelines
. In addition to being a very com-
plicated problem of law, it presented a tricky political situa-
tion for its advocates.
With the exclusion of nonpublic schools from participation
with the school district which had demonstrated some interest and
the dismantling of CEO, vouchers on the national level appear, as
of this writing, to be unrealistic.
On the state level, the Massachusetts Supreme Judicial
Court, in an Advisory Opinion rendered in 1971, stated that edu-
cation vouchers could be used to finance public education, but to
include nonpublic school students would be in violation of the
^^Virgil C. Blum, Freedom of Choice in Education , 1958;
Milton Friedman, Capitalism and Freedom, 1962.
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Constitution (see Appendix D) . The scheme was dropped and has
not been mentioned since.
After reviewing the relevant Supreme Court decisions in
the previous section of this chapter, as well as other relevant
district court and state court decisions, one would have diffi-
culty visualizing how any public financial assistance could be
provided for private and parochial schools, commonly referred to
as nonpublic schools. It appears, at this writing, that neither
tax credits nor education vouchers could pass the constitutional
tests developed thus far by the Supreme Court. Both would in-
volve the transfer of public money to nonpublic schools, whatever
the "conduit" might be, and require safeguards which would be
against the "Establishment Clause" or provide such safeguards
which would result in "excessive entanglement" between the state
and religion
.
A recent national study conducted by the University of
Notre Dame concluded that "it would be wrong to say that the re-
cent declines in Catholic school enrollment were caused, to any
43
significant extent, by tuition increases." Rather, the study
says, "the causes seem to be geographic movement by families and
^^Office of Education Research, Economic Problems of Non-
public Schools (South Bend: University of Notre Dame, 1971),
p. 179.
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V, • 44changes in taste." Catholic parents, in increasing numbers,
prefer public schools to Catholic schools.
44
Ibid
. ,
p . 183
.
CHAPTER V
PRESENTATION AND ANALYSIS OF DATA
The data contained in this chapter represent the signifi-
cant changes which have occurred within the Catholic schools of
Massachusetts. Chapter IV addressed the legal and constitutional
prohibitions of public financial assistance to Catholic schools.
It is the purpose of this chapter to present and analyze data in
an attempt to determine the present position and relative stabil-
ity or instability of these schools.
To illustrate the changing patterns, data were assembled
from a base year (1961) through the present. This period was
chosen in order to permit an analysis approximately five years
prior to the plateau which was reached in 1965, and for the seven
years which followed. These years have been the most significant
relative to enrollment
.
In this chapter, data are presented and analyzed in the
following mariner: First, nonpublic schools on the national level
\
from the period 1961 to the present, by affiliation, to determine
the relative similarity of enrollment loss among the various
classifications of nonpublic schools. Second, data relative to
Massachusetts, with particular emphasis on Catholic schools.
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Data Analysis for Academic Years
1961-1962 Through 1972-1973
Nonpublic Schools on the
National Level
On the national level, enrollment in nonpublic elementary
and secondary schools reached a peak in the mid-1960’s with a
total enrollment of 6.3 million students. Catholic schools ac-
counted for 5.6 million, with the balance represented by 482,000
students enrolled in schools supported by other religious affil-
iations and 341,000 enrolled in non-affiliated nonpublic schools.
Catholic school enrollment, as illustrated in Table 5-1,
after a long history of continuous growth from their inception,
peaked with 5,600,519 students for the academic year 1964-65.
This figure represented a growth of 4 percent over the base year
1961-62. However, for the academic year 1972-73, enrollment in
Catholic schools was only 70 percent (3,789,723) of the 1961-62
level (5,369,540).
While nonpublic school enrollment has declined on the
national level, enrollment in schools supported by Other Religi-
ous Affiliated groups and non-affiliated nonpublic schools have
not followed the Catholic school enrollment trend. Growth in
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schools supported by other religious affiliations has been slow
but steady during the decade of the sixties.
CATHOLIC
TABLE 5-1
SCHOOL ENROLLMENT IN THE UNITED STATES
Percent of
Year Number of Pupils 1961-62
Enrolljnent
1961-62 5,369,540 100%
1962-63 5,494,347 102
1963-64 5,590,806 104
' 1964-65 5,600,519 104
1965-66 5,573,810 104
1966-67 NA
1967-68 5,198,326 97
1968-69 4,940,600 92
1969-70 4,658,098 87
1970-71 4,367,323 81
1971-72 4,034,971 75
1972-73 3,789,723 70
The decline in Catholic school enrollment during the past
decade resulted in national enrollment decline within the cate-
gory of nonpublic schools. Figure 5-1 presents the trend in en-
rollment for the various categories of nonpublic schools on the
national level. Contrary to what has commonly been stated in
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attempting to secure public financial aid, nonpublic school en
rollment decline appears to be centered on those schools sup-
ported and maintained by the Catholic church.
Fig. 5-1. Percentage Change in Nonpublic School Enrollment
Since 1961-62 by School Affiliation in the United
States
Key: (3) Total
(1) Non-affiliated
(2) Other Affiliated
- Roman Catholic
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Throughout the nation during the decade of the sixties,
enrollment has increased in various sections for the other cate-
gories of nonpublic schools, while the rate of increase differs
for various sections. The data presented in Figure 5-2 illustrate
that the southeastern section of the nation had the greatest per-
centage of increase in non-affiliated nonpublic school enrollment
with 242 percent, while Catholic school enrollments declined in
all sections
.
The increase in nonpublic school enrollments, with the ex-
ception of Roman Catholic schools, in the southeastern section of
the United States, as seen in Figure 5-2, may be attributed to the
decisions of the federal courts relative to school desegregation.
In the early history of these cases since Brown , school desegrega-
tion orders were met with resistance by the "white parents" resid-
ing within the school districts affected. Rather than comply with
the decision and order of the courts, "white academies" were es-
tablished. Such was the situation in Prince Edward County, Vir-
j where the public schools were closed rather than
comply
with the order of the court to cease the operation of a "dual
school system." The Great Lakes and Plains region was most af-
fected by Catholic school enrollment decline (22 percent), while
the Southeast declined least (6 percent). Contributing
to the
Percent
change
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disparity in various sections of the nation is the concentration
of Catholic schools in the urban areas of the country, as well as
the Catholic population.
Fig. 5-2. Percentage Change in Nonpublic School Enrolljnent
by Region and Affiliation of School in the United
States, 1961-62 to 1970-71
Within Massachusetts, the recent decision of the court
relative to racial imbalance in the city of Boston may well re-
sult in an increase in enrollment in the Catholic schools of the
city. Neighborhood schools, for too long a haven for those indi-
viduals within the city opposed to school integration, have been
dealt a "death blow." School integration, the abolition of a
"dual school system," and busing have been ordered by the court.
Rather than comply with this order, parents are left with two op-
tions: move from the city or patronize nonpublic schools for the
education of their children. A decision to patronize nonpublic
schools, and Catholic schools in particular, may be further evi-
dence for the critics of Catholic schools that they do in fact
impede school integration and that they are divisive.
Table 5-2 presents comparative data for nonpublic schools
and illustrates that, while non-affiliated schools increased in
enrollment (93 percent) during the decade, and Other Affiliated
schools also increased (49 percent). Catholic school enrollment
declined 17 percent. The forces causing enrollment in nonpublic
schools to decline are isolated within Catholic schools where tui
tion levels are lowest or nonexistent. In non-affiliated schools
where enrollment has increased most dramatically, tuition levels
are the highest. These data may negate the claim that enrollment
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losses in Catholic schools are directly caused by limited finances.
Membership in the National Association of Independent
Schools represents a significant percentage of non-affiliated,
nonpublic schools which also appear to be the most selective and
prestigious. Data compiled by the Association on the national
level indicate a positive enrollment growth among member schools,
with few exceptions. These data, contained in Tables 5-3 and 5-4,
appear to be indicative of changing attitudes relative to the at-
tractiveness of some nonpublic schools. These attitudinal changes
are reflected in enrollment losses. While total enrollment in
member schools increased, decreases occurred in boarding and mil-
itary schools.
With member schools enrollment indicating slight increases
(2.1 percent), enrollment in non-coeducational boarding schools
for the academic year 1972-73 decreased for both boys and girls.
Coeducational boarding schools increased slightly in enrollment
(1.7 percent) between these two academic years.
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TABLE 5-3
ENROLLMENT IN MEMBER SCHOOLS OF THE NATIONAL ASSOCIATION OF
INDEPENDENT SCHOOLS FOR THE YEARS 1971-72 AND 1972-73
Total
NAIS
Schools
in U .S
.
Number
Reporting Type of School 1971-72 1972-73
%
Change
100 79 Girls ’ Day 27,005 27,293 1.1
32 30 Girls ’ Boarding 4,884 4,802 -1.7
85 73 Boys’ Day 31,729 32,000 0.9
64 47 Boys ’ Boarding 10,241 10,229 -0.1
251 190 Coed . Day 87,965 91,308 3.8
141 102 Coed. Day Elem. 22,919 23,293 1.6
84 65 Coed . Boarding 15,154 15,412 1.7
22 13 Military 4,246 4,121 -2.9
15 5 Canadian 1,341 1,337 -0.3
794 604 205,484 209,795- 2 .1
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TABLE 5-4
ENROLLMENT PATTERNS IN MEMBER SCHOOLS OF THE NATIONAL
ASSOCIATION OF INDEPENDENT SCHOOLS FOR THE YEARS
1967-68 TO 1972-73
Type of School
Percentage of Increase or Decrease
Over Previous Year
1967
-68
1968
-69
1969
-70
1970
-71
1971
-72
1972
-73
Girls
’
Day 1.4 3.2 1.1 -0.4 -0.9 1.1
Girls Boarding 2.7 1.4 -2.2 -2 .9 -7.3 -1.7
Boys ’ Day 4.1 2.7 1.3 0.2 2.3 0.9
Boys ’ Boarding 0.6 0.9 0.0 -3.3 -0.9 -0.1
Coed. Day 3.2 4.3 2.7 3.1 3.0 3.8
Coed
.
Day Elem. 3.5 6.9 5.5 8.5 2 .4 1.6
Coed. Boarding 2.6 2.3 -0.2 -0.7 -2.0 1.7
Military -1.0 -0.6 -3.3 -10.6 -3.0 -2.9
Total Enrollment
All Schools 2.6 3.2 1.8 1.1 1.1 2.1
Enrollment in military schools decreased 2.9 percent dur-
ing the academic years 1971-72 to 1972-73 and was first visible
in 1967-68. These decreases are apparently related to changing
attitudes of parents and students with respect to the discipline
which has characterized military schools and also has been char-
acteristic of Catholic schools. Catholic schools have never been
labeled ’’permissive.” It is entirely possible that the changing
130
attitudes relative to a ’’disciplined" education are contributing
to enrollment losses in Catholic schools as they are in military
and boarding schools
.
It is possible to hypothesize that enrollment losses in
Catholic schools can be attributed to a declining birth rate among
Catholic families. Enrollment in Catholic elementary schools has,
throughout history, represented the majority of total Catholic
school enrollment . In order to determine whether a decline in
births among Catholics can be attributed to declines in enroll-
ment in Catholic elementary schools, data were collected relative
to births and enrollment. These data, contained in Table 5-5,
indicate that the attractiveness of Catholic elementary schools
decreased during the late 1960 ’s, while the number of elementary
school age Catholics increased.
Enrollment in Catholic elementary schools is dependent
upon the number of children born to Catholic parents during a
given cohort of years. Catholic elementary schools are operated
primarily as grammar schools, with grades one through eight as
their organizational structure. Ttie age levels for students in
these grades would therefore be the cohort six through thirteen.
Children enrolled in Catholic schools, with the exception of a
small percentage of non-Catholic children, are baptized. Baptis-
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mal data are available on the national level. It is common prac-
tice for Catholic parents to have their children baptized within
the first few months after birth. Admission to Catholic schools
of Catholic children is governed by whether the child was bap-
tized. However, it is possible that some Catholic parents do not
baptize their children, but these children are not likely to pat-
ronize Catholic elementary schools.
Catholic children, baptized in the sixth year prior to a
school year under consideration, represent the universe of Cath-
olic children available for admission to grade one, the seventh
year for grade two, and the thirteenth year for grade eight. In
order to determine whether declining births have been responsible
for enrollment decline in Catholic elementary schools, ratios of
enrollment to school-age Catholic children were determined.
The data presented in Table 5-5 indicate that although the
school-age population of Catholic children (column IV) has been
on a continuous increase through 1972 (when declining births among
Catholics first became a factor), the attractiveness of Catholic
elementary schools, as indicated by the ratio of enrollment to
school-age population, reached its peak in the school year 1958-
59 (column VI)'.
The decline in Catholic school enrollment cannot there-
133
fore be explained by declining births among Catholics. However,
since 1972 declining births are involved and in addition to the
other forces will become an additional factor affecting Catholic
elementary enrollment.
Is it possible to attribute enrollment declines in Cath-
olic schools to school closings? If enrollment declines were the
result of school closings, one may attempt to isolate the enroll-
ment loss in terms of finances rather than changing attitudes.
The data contained in Tables 5-6 and 5-7 indicate that Catholic
elementary schools on the national and state levels have decreased
15 percent and 20 percent, respectively, while enrollment declines
decreased 30 and 39 percent. To explain it another way, as the
attractiveness for Catholic elementary schools decreased, as il-
lustrated by enrollment, school closings were the result. Healthy
Catholic elementary schools, in terms of enrollment stability, ap-
parently did not contribute to enrollment declines. However, on
the secondary level the opposite situation occurred. On the na-
tional and state levels the rate of school closings exceeded the
rate of enrollment decline, and therefore school closings contrib-
uted to enrollment decline
.
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TABLE 5-6
ENROLLMENT DECLINES AND SCHOOL CLOSINGS IN THE UNITED STATES,
1967-1973
Year
Elementary Secondary
Enrollment
(000) Schools
Enrollment
(000) Schools
1967 4106 10,350 1093 2,277
1973 2871 8,761 919 1,773
Net Change -1235
-1,589 -174 -504
Percent Change 30% 15% 16% 22%
ENROLLMENT DECLINES AND
TABLE 5-7
SCHOOL CLOSINGS
1967-1973
IN MASSACHUSETTS,
Elementary Secondary
Year Enrollment ^ , ,
(000)
schools
Enrollment
(000)
Schools
1967 171 415 50 135
1973 104 333 41 93
Net Change ’ -67 -82 -9 -42
Percent Change -39% -20% -18% -31%
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Nonpublic Schools in Massachusetts
For the school year 1972-73, 1,377,480 Massachusetts stu-
dents attended elementary and secondary schools. Public school
enrollment represented 87.3 percent. Catholic schools accounted
for 10.3 percent, and non-Catholic
,
nonpublic schools represented
2 . 3 percent
.
Nonpublic school enrollment declined 44 percent since the
academic year 1961-62
. Table 5-8 illustrates the pattern for the
period 1961-62 through 1972-73. The loss of approximately 100,000
students since 1965 has been the subject of concern among the ed-
ucational and political leadership of Massachusetts. Various at-
tempts to provide public financial assistance to these schools
failed to meet the requirements of both the Massachusetts and
United States Constitutions.
The number of School Attending Children (SAC), which rep-
resents any child between kindergarten and grade twelve who is a
resident of Massachusetts, was 1,377,480 for the academic year
1972-73. This figure represents the first decline in total school
attendance after many years of continuous growth and drops below
the SAC figure for 1970 of 1,378,876. This decline in school at-
tendance is reflective of a decline in the birth rate among Mas-
sachusetts residents. The SAC trend for the period 1969 through
1973 is shown in Table 5-9. _
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TABLE 5-8
NONPUBLIC SCHOOL ENROLLMENT IN MASSACHUSETTS,
1961-62 TO 1972-73
Year Number of Pupils Percent of 1961-
62 EnrolLment
1961-62 256,625 100%
1962-63 259,814 101
1963-64 263,816 103
1964-65 263,355 103
1965-66 261,298 102
1966-67 256,675 100
1967-68 248,447 97
1968-69 238,790 93
1969-70 224,509 87
1970-71 203,608 79
1971-72 186,671 73
1972-73 171,044 66
During this brief period, the percentage of nonpublic
school students declined from 17.9 percent of SAC to 12.7 percent.
For the four-year period 1969-1973 public school enrollment in-
creased from 1,114,266 students to 1,202,436.
What has been the effect of nonpublic school enrolljnent
declines upon Massachusetts communities? Data were collected for
Massachusetts public school districts with enrolOjnent in excess
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of 6,000 public school students in order to illustrate percentage
changes. These communities were selected for two specific reasons.
First, they represent communities in which the majority of Catho-
lic school students reside and also have the majority of Catholic
schools; and secondly, in order to present data which would not
be skewed by Catholic school transfers within small school dis-
tricts. These data are presented in Tables 5-10 through 5-12.
Within these communities only two have increases in the percent-
age of school children enrolled in nonpublic schools. These com-
munities are Peabody and Lexington and differ in their size as
well as their nonpublic school enrollment. Nonpublic school en-
rollment in the town of Lexington increased from zero in 1967 to
322 students, or 3.5 percent of School Attending Children. The
city of Peabody, while having an increase in the number of non-
public school students (1,576 to 1,627), decreased in the percent-
age of children attending nonpublic schools (14 percent of the
total to 12.9 percent). The changes which have occurred in these
selected Massachusetts communities indicate that in 1967 twenty-
six communities had in excess of 20 percent of their students en-
rolled in nonpublic schools. This number decreased to ten commun-
ities for the academic year 1972-73. The city of Fall River suf-
fered the most dramatic change during this period. In 1967, 41
139
percent of the students were enrolled in nonpublic schools. For
the academic year 1973-74, this figure declined to 23 percent.
TABLE 5-10
NONPUBLIC ELEMENTARY AND SECONDARY CHILDREN IN COMMUNITIES WITH
PUBLIC SCHOOL ENROLLMENT IN EXCESS OF 6,000 STUDENTS
FOR THE YEARS 1967 AND 1973
City/Town
1967
Enroll- % of
ment Total
1973
Enroll-
ment
% of
Total
Net Change
No . Percent
Billerica 195 2.8 65 .7 130 -66 .
6
Burlington 316 5.0 144 1.9 - 172 -54.4
Chelmsford 239 3.4 200 2.1 - 39 -16.3
Stoughton 668 11.3 161 2.3 - 507 -75.7
Lexington 0 .0 322 3.5 + 322 +100.0
Natick 757 8.4 344 4.0 - 313 -41.3
Tewksbury 646 11.1 349 3.7 - 297 -45.9
Framingham 1,602 11.8 857 5.3 - 745 -46.5
Brockton 2,949 15.5 1,497 7.4 -1 ,452 -49.2
Waltham 2,640 20.6 1,020 8.2 -1 ,620 -61.3
Marlborough 1,391 21.6 618 8.3 - 773 -55.5
Braintree 1,449 14.9 878 8.6 - 571 -39.4
Randolph 1,056 15.4 686 8.8 - 370 -35.0
Melrose 958 11.6 729 9.3 - 229 -23.9
Woburn 1,387 14.6 937 9.5 - 450 -32.4
Malden 2,445 20.3 1,134 9.6 -1 1—
1
1
—
i
hO
-53.6
Watertown 1,411 17.9 713 10.4 - 698 -49.4
Revere 1,319 15.1 876 10.4 - 443 -33.5
Needham 1,594 18.7 878 10.5 - 716 -44.9
Attleborough 984 13.4 917 10.7 - 67 - 6.8
Westfield 1,091 14.5 893 11.1 - 198 -lb . 1
Weymouth 2,248 15.6 1,775 11.5 - 473 -21.0
Norwood 1,825 22.2 1,002 12.4 - 823 -45.0
Haverhill 2,285 23.4 1,329 12.5 - 856 — i / . 4
Peabody 1,576 14.0 1,627 12.6 + 51 + 3.2
Newton 3,847 17.4 2,486 12.9 -2-,3bl
-35.3
(continued on next page)
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TABLE 5-10 (continued)
1967 1973
City/Town Enroll- % of Enroll- % of Net Change
ment Total ment Total No. Percent
Quincy 3,656 18.6 2,723 14.3 - 933 -25.5
Dedham 1,621 23.6 1,100 14.8 - 521 -32.1
Pittsfield 2,863 19.0 2,200 15.4 - 663 -23.1
Beverly 2,492 24.5 1,146 15.4 -1,346 -54.0
Everett 1,953 20.4 1,377 16.2 - 576 -29.5
Worcester 8,970 22.0 5.907 16.2 -3,063 -34.1
Arlington 2,796 23.7 1,837 16.7 - 959 -34.2
Leominster 2,577 33.7 1,491 17.0 -1,086 -42.1
Salem 3,033 33.8 1,460 17.3 -1,573 -51.5
Medford 3,958 27.7 2,532 18.1 -1,426 -36.0
Brookline 1,507 18.2 1,390 18.7 - 117 - 7.7
Chicopee 4,147 24.4 2,933 18.7 -1,214 -29.2
New Bedford 5,933 27.3 4,173 19.4 -1,760 -29.6
Taunton 3,215 34.7 1,883 19.6 -1,332 -41.4
Springfield 9,252 22.5 7,904 20.5 -1,348 -14.5
Holyoke 3,661 31.2 2,438 21.2 -1,223 -33.4
Fitchburg 4,892 43.4 2,144 21.6 -2,748 -56.1
Lynn 5,793 28.1 4,347 22.1 -1,446 -24.9
Lowell 7,179 33.2 4,965 22.7 -2,214 -30.8
Fall River 8,948 41.4 4,525 23.0 -4,423 -49.4
Boston 40,280 30.5 29,840 23.6 -10,440 -25.9
Somerville 5,994 30.8 4,383 25.0 -1,611 -26.8
Lawrence 5,472 39.0 3,741 25.7 -1,731 -31.9
Cambridge 4,946 32.1 3,463 26.2 -1,483 -29.9
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TABLE 5-11
ELEMENTARY AND SECONDARY CHILDREN IN PUBLIC AND NONPUBLIC SCHOOLS
IN COMMUNITIES WITH PUBLIC SCHOOL ENROLLMENTS OF 6,000 OR MORE
FOR THE ACADEMIC YEAR 1972-73
City/Town Public Schools Nonpublic Schools
Enrollment % of Total"" Enrollment % of Total
Billerica 9,815 99.3 65 .7
Burlington 7,513 98.1 144 1.9
Chelmsford 9,235 97.9 200 2.1
Stoughton 6,715 97.7 161 2.3
Lexington 8,922 96.5 322 3.5
Natick 8,339 95.4 344 4.0
Tewksbury 7,016 95.3 349 4.7
Framingham 15,394 94.7 857 5.3
Brockton 18,676 92.6 1,497 7.4
Waltham 11,387 91.8 1,020 8.2
Marlborough 6,828 91.7 618 8.3
Braintree 9,368 91.4 878 8.6
Randolph 7,074 91.2 686 8.8
Melrose 7,130 90.7 729 9.3
Woburn 8,948 90.5 937 9.5
Malden 10,698 90.4 1,134 9.6
Watertown 6,134 89.6 713 10.4
Revere 7,557 89.6 876 10.4
Needham 7,490 89.5 878 10.5
Attleborough 7,634 89.3 917 10.7
Westfield 7,187 88.9 893 11.1
Weymouth 13,671 88.5 1,775 11.5
Norwood 7,101 87.6 1,002 12.4
Haverhill 9,262 87.5 1,329 12.5
Peabody 11,268 87.4 1,627 12.6
Newton 16,786 87.1 2,486 12 .9
Quincy 16,313 85.7 2,723 14.3
Dedham 6,343 85.2 1,100 14.8
Pittsfield 12,062 84.6 2,200 15.4
Beverly 7,968 84.6 1,146 15.4
Everett 7,138 83.8 1,377 16.2
Worcester 30,472 83.8 5,907 16.2
(continued on next page)
142
TABLE 5-11 (continued)
City/Town Public Schools Nonpublic Schools
Enrollment % of Total^ Enrollment % of Total
Arlington 9,189 83.2 1,837 16.7
Leominster 7,290 83.0 1,491 17.0
Salem 7,000 82.7 1,460 17.3
Medford 11,443 81.9 2,532 18.1
Brookline 6,041 81.3 1,390 18.7
Chicopee ^ 12,711 81.3 2,933 18.7
New Bedford 17,364 80.6 4,173 19.4
Taunton 7,712 80.4 1,883 19.6
Springfield 30,681 79.5 7,904 20.5
Holyoke 9,055 78.8 2,438 21.2
Fitchburg 7,793 78.4 2,144 21.6
Lynn 15,329 77.9 4,347 22.1
Lowell 16,893 77.3 4,965 22.7
Fall River 15,125 77.0 4,525 23.0
Boston 96,808 76.4 29,840 23.6
Somerville 13,132 75.0 4,383 25.0
Lawrence 10,788 74.3 3,741 25.7
Cambridge 9,745 73.8 3,463 26.2
^Percentages arranged in rank order.
Source: Coinmonwealth of Massachusetts, Department of Education,
unpublished
.
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Massachusetts is not unique in its distribution of Catho-
lic schools within the state but follows a national pattern of
having the majority of Catholic schools located in the central
cities. The data contained in Table 5-13 illustrate the distri-
^^tion of Catholic schools within the public school districts of
Massachusetts
.
TABLE 5-13
DISTRIBUTION OF CATHOLIC SCHOOLS IN PUBLIC SCHOOL DISTRICTS
IN MASSACHUSETTS, 1972-1973
Catholic Schools Present Public School Districts
Number Percent
No elementary and no secondary 241 69%
At least one elementary and
no secondary 56 16
At least one secondary and
no elementary 5 1
Both elementary and secondary 49 14
100%
Catholic schools are located primarily within central
cities as a result of the history of their growth and develop-
ment. The Catholic population, since the influx of the immigrant
population in the late 1800’s, has been centered in the cities
147
and Catholic schools were established to meet the educational
needs of the children of these immigrant families to the American
shores. With the population migration from the cities after World
War II, Catholic schools were established to meet the educational
needs of the mobile Catholic family. This mobility has contrib-
uted to the decline in Catholic school enrollment and far exceeded
the ability of the Catholic church to establish Catholic elemen-
tary schools within suburbia. Catholic schools are not located
in the majority of public school districts. Only 14 percent, or
forty-nine school districts, have both a Catholic elementary and
secondary school within the public school district.
As previously indicated, national enrollment in nonpublic,
non-Catholic elementary and secondary schools had increased dur-
ing the decade of the 1960 ’s and these schools within Massachu-
setts followed this pattern. However, enrolljnent data for Massa-
chusetts indicate that, while currently at a level which is
greater than 1961-62, they are presently encountering declines in
enrollment from that of the peak year 1969-70, as indicated in
Table 5-14. Whether the enrollment pattern in nonpublic, non-
Catholic schools will follow the pattern of Catholic schools, al-
though delayed, cannot be determined at this time. However, due
to the small percentage of Massachusetts students who attend these
148
schools, their future stability will not significantly affect pub-
lic school enrollments.
TABLE 5-14
NON-
-CATHOLIC NONPUBLIC ENROLLMENT IN
1961-62 TO 1972-73
MASSACHUSETTS,
Year EnrolLment
Percent of
1961-62
Enrollment
1961-62 26,697 100%
1962-63 28,490 106
1963-64 28,977 108
1964-65 29,655 111
1965-66 30,254 113
1966-67 30,354 113
1967-68 30,520 114
1968-69 31,262 117
1969-70 31,639 117
1970-71 31,619 117
1971-72 29,993 112
1972-73 27,441 102
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Catholic Schools in Massachusetts
Catholic school enrollment in Massachusetts for the aca-
demic year 1972-73 was 143,603 and represents only 62 percent of
the enrollment which existed for the academic year 1961-62. Cath-
olic school enrollment in Massachusetts reached a plateau in 1963-
64 with an enrollment of 234,839 students.
TABLE 5-15
CATHOLIC SCHOOL ENROLLMENT IN MASSACHUSETTS
Year Number of Pupils
Percent of
1961-62
Enrollment
1961-62 229,928 100%
1962-63 231,324 101
1963-64 234,839 102
1964-65 233,700 102
1965-66 231,044 101
1966-67 226,321 99
1967-68 217,927 95
1968-69 207,528 91
1969-70 192,870 84
1970-71 171,989 75
1971-72 156,678 68
1972-73 143,603 62
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Enrollment in Massachusetts peaked prior to that of the
nation and New England. The enrollment decline to the level of
only 62 percent of that for 1961-62, however, was the same as
that of New England but greater than the national level, which
was 70 percent of the base year. Rather than following national
trends, Massachusetts and New England appear to be exceeding the
national decline relative to Catholic school enrollment. There
are several possible explanations. Of primary importance would
be the large number of Catholic school students in the northeast
section of the nation.
TABLE 5-16
CATHOLIC SCHOOL ENROLLMENT IN NEW ENGLAND
Year Number of Pupils
Percent of
1961-62
Enrollment
1961-62 439,939 100%
1962-63 443,747 101
1963-64 451,814 103
1964-65 453,990 103
1965-66 447,613 102
1966-67 NA
1967-68 425,373 97
1968-69 405,497 92
1969-70 374,923 85
1970-71 335,356 76
1971-72 301,830 68
1972-73 276,668 62
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Catholic schools in Massachusetts are classified as pri-
vate, diocesan, or parish depending upon their financial source
and control
. Private Catholic schools are owned and controlled
by the religious community which staffs them, maintain higher
levels of tuition, and are found primarily on the secondary level.
Diocesan Catholic schools are primarily secondary schools and are
under the direct control and receive their financial support from
the Catholic diocese in which they are located. Parish schools,
commonly referred to as parochial schools, receive their finan-
cial support from the parish, maintain very low tuition levels,
enroll the majority of Catholic school students, and are primarily
elementary schools
.
The enrollment data contained in Tables 5-17 through 5-22
present enrollment by level and type of Catholic school. While
private Catholic secondary school enrolljment is greater than the
1961-62 level, elementary enrollment is only 84 percent of the
1961-62 level. Diocesan enrollment follows a similar pattern on
both the elementary and secondary levels. However, parish school
enrollment on both the elementary and secondary levels has de-
creased drastically. On the secondary level, parish enrollment
is only 60 percent of the 1961-62 level, which represents a de-
crease of approximately 7,300 students. Of particular signifi-
152
cance is the plight of the Catholic elementary parish school.
Their enrollment presently is only 50 percent of the 1961-62 level.
Approximately 80,000 students have withdrawn from Catholic parish
elementary schools during the period 1961 through 1972.
TABLE 5-17
CATHOLIC SECONDARY ENROLLMENT IN CATHOLIC
IN MASSACHUSETTS
PRIVATE SCHOOLS
Year
Number of Pupils
in Catholic
Private Schools
Percent of
1961-62
Enrollment
1961-62 10,799 100%
1962-63 11,418 106
1963-64 12,839 119
1964-65 13,161 122
1965-66 13,645 126
1966-67 13,903 129
1967-68 13,935 129
1968-69 13,794 128
1969-70 13,476 125
1970-71 12,595 117
1971-72 14,656^ 135
1972-73 12,085 112
^Enrollment figure for 1971-72 appears to be inaccurate,
possibly due to the inclusion of out-of-state students attending
these schools.
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TABLE 5-18
CATHOLIC ELEMENTARY ENROLLMENT IN PRIVATE
IN MASSACHUSETTS
CATHOLIC SCHOOLS
Year
Number of Pupils
in Catholic
Private Schools
Percent of
1961-62
Enrollment
1961-62 5,515 100%
1962-63 5,544 101
1963-64 6,184 112
1964-65 6,245 113
1965-66 6,172 112
1966-67 6,338 115
1967-68 5,703 103
1968-69 5,478 99
1969-70 4,663 85
1970-71 4,600 83
1971-72 4,683 84
1972-73 4,597 80
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CATHOLIC
TABLE 5-19
SECONDARY ENROLLMENT IN DIOCESAN
IN MASSACHUSETTS
SCHOOLS
Number of Pupils Percent of
Year in Catholic 1961-62
Diocesan Schools Enrollment
1961-62 17,012 100%
1962-63 17,884 105
1963-64 19,806 116
1964-65 20,004 118
1965-66 20,426 120
1966-67 20,850 123
1967-68 21,323 12 5
1968-69 21,224 125
1969-70 21,938 129
1970-71 19,911 117
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TABLE 5-20
CATHOLIC ELEMENTARY ENROLLMENT IN DIOCESAN SCHOOLS
IN MASSACHUSETTS
Year
Number of Pupils
in Diocesan Schools
Percent of
1961-62
Enrollment
1961-62 3,022 100%
1962-63 2,608 86
1963-64 3,096 102
1964-65 3,146 104
1965-66 3,038 101
1966-67 2,885 95
1967-68 2,663 88
1968-69 2,602 86
1969-70 2,742 91
1970-71 2,517 83
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TABLE 5-21
CATHOLIC SECONDARY ENROLLMENT IN PARISH SCHOOLS
IN MASSACHUSETTS
Year
Number of Pupils
in Catholic
Parish Schools
Percent of
1961-62
Enrollment
1961-62 18.203 100%
1962-63 18,617 102
1963-64 17,879 98
1964-65 17,183 94
1965-66 16,190 89
1966-67 15,670 86
1967-68 14,956 82
1968-69 14,514 80
1969-70 13,219 73
1970-71 10,961 60
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CATHOLIC
TABLE 5-22
ELEMENTARY ENROLLMENT IN
IN MASSACHUSETTS
PARISH SCHOOLS
Number of Pupils Percent of
Year in Catholic 1961-62
Parish Schools Enrollment
1961-62 174,677 100%
1962-63 175,253 100
1963-64 175,053 100
1964-65 173,961 100
1965-66 171,573 98
1966-67 166,675 95
1967-68 159,347 91
1968-69 149,916 86
1969-70 136,832 78
1970-71 124,385 71
1971-72 109,409 63
1972-73 97,050 51
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Analysis by Catholic Diocese
Catholic elementary schools in Massachusetts are operated
within the four Catholic dioceses: the Archdiocese of Boston and
the Dioceses of Fall River, Springfield, and Worcester. The data
contained in the following tables provide an analysis of Catholic
school enrollment by level, type, and diocese.
The Archdiocese of Boston, which includes the counties of
Suffolk, Norfolk, Essex, Middlesex, and Plymouth, is the oldest
and largest of the Massachusetts dioceses. During the academic
year 1961-62 there were 229 elementary schools within the Arch-
diocese. This total was comprised of 202 parish schools, 8 dio-
cesan, and 19 private schools. The peak year in terms of operat-
ing units was 1965-66, when the number reached a total of 235
schools on the elementary level. During the few short interven-
ing years, the number of Catholic elementary schools dropped
sharply due to closings of parish schools. Parish elementary en-
rollment for the academic year 1972-73 was at a level of only 56
percent of the 1961-62 level. This percentage decline represents
a drop in enrollment of approximately 50,000 students. The
changes which have occurred within the Archdiocese of Boston are
displayed in Tables 5-23 through 5-26.
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TABLE 5-23
CATHOLIC PARISH ELEMENTARY ENROLLMENT
IN THE ARCHDIOCESE OF BOSTON
Year Number of Pupils
Percent of
1961-62
Enrollment
1961-62 110,321 100%
1962-63 110,805 100
1963-64 111,800 101
1964-65 111,395 101
1965-66 109,959 100
1966-67 107,057 97
1967-68 102,182 93
1968-69 95,907 87
1969-70 86,688 79
1970-71 79,386 69
1971-72 69,878 63
1972-73 62,402 56
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TABLE 5-24
NUMBER OF CATHOLIC SECONDARY SCHOOLS BY SCHOOL TYPE
IN THE ARCHDIOCESE OF BOSTON
Year Parish Diocesan Private Total
1961-62 54 16 25 95
1962-63 52 17 25 94
1963-64 52 17 28 97
1964-65 50 17 28 95
1965-66 50 18 28 96
1966-67 48 18 28 94
1967-68 45 18 28 91
1968-69 43 18 28 89
1969-70 42 18 25 85
1970-71 36 14 25 75
1971-72 31 14 22 67
1972-73 31 14 21 66
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TABLE 5-25
CATHOLIC SECONDARY ENROLLMENT BY SCHOOL TYPE
IN THE ARCHDIOCESE OF BOSTON
Year Pari sh Diocesan Private Total
1961-62 13,873 9,164 8,388 31,425
1962-63 14,112 9,603 8,855 32,570
1963-64 14,231 9,767 9,453 33,451
1964-65 13,529 9,566 9,728 38,823
1965-66 12,898 9,351 10,328 32,577
1966-67 12,505 9,393 10,725 32,623
1967-68 12,086 9,558 11,031 32,675
1968-69 11,653 9,415 10,881 31,949
1969-70 11,638 9.239 10,661 31,538
1970-71 9,446 7,770 9,869 27,085
1971-72 25,392
1972-73 25,387
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TABLE 5-26
NUMBER OF CATHOLIC ELEMENTARY SCHOOLS BY SCHOOL TYPE
IN THE ARCHDIOCESE OF BOSTON
Y0ar Parish Diocesan Private Total
1961-62 202 8 19 229
1962-63 203 7 19 229
1963-64 204 7 20 231
1964-65 205 7 20 232
1965-66 208 7 20 235
1966-67 206 6 20 232
1967-68 205 6 20 231
1968-69 204 6 19 229
1969-70 201 6 16 223
1970-71 189 5 16 210
1971-72 185 6 19 210
1972-73 182 6 19 207
163
The Catholic diocese of Fall River, located in the south-
eastern section of the state, is comprised of the counties of
Bristol, Barnstable, Nantucket, and Dukes with the towns of Marion,
Mattapoisett
,
and Wareham. Parish elementary enrollment in this
diocese is only 51 percent of the 1961-62 level. Enrollment de-
creased from 17,694 to 9,075 students, while the number of parish
elementary schools decreased from 50 to 33. This trend is almost
exactly that of the Archdiocese of Boston. As noted previously,
the city of Fall River had the greatest enrollment change of all
Massachusetts communities.
The data contained in Tables 5-27 through 5-30 illustrate
the current Catholic school problems in enrolljnent within Catholic
parish elementary schools. Fall River and New Bedford constitute
the largest cities within the diocese and the changing patterns
or attitudes within these cities have resulted in the enrollment
loss in Catholic elementary schools.
On the secondary level, the diocese of Fall River has an
enrollment which is greater than that which existed in 1961-62.
It is apparent that the enrollment loss in Catholic schools with-
in this diocese is limited to Catholic parish elementary schools.
with few exceptions
.
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TABLE 5-27
CATHOLIC PARISH ELEMENTARY ENROLLMENT
IN THE DIOCESE OF FALL RIVER
Percent of
Year Number of Pupils 1961-62
Enrollment
1961-62 17,694 100%
1962-63 17,985 102
1963-64 18,237 103
1964-65 17,867 101
1965-66 17,911 101
1966-67 17,378 98
1967-68 16,945 96
1968-69 16,202 92
1969-70 15,279 86
1970-71 13,587 77
1971-72 11,762 66
1972-73 9,075 51
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TABLE 5-28
NUMBER OF CATHOLIC
IN THE
SECONDARY SCHOOLS BY SCHOOL
DIOCESE OF FALL RIVER
TYPE
Year Pari sh Diocesan Private Total
1961-62 4 3 5 12
1962-63 4 3 5 12
1963-64 3 4 5 12
1964-65 3 4 6 13
1965-66 3 4 6 13
1966-67 3 5 6 14
1967-68 2 6 6 14
1968-69 2 6 6 14
1969-70 2 6 5 13
1970-71 2 5 4 11
1971-72 0 5 3 8
1972-73 0 5 3 8
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TABLE 5-29
CATHOLIC SECONDARY ENROLLMENT BY SCHOOL TYPE
IN THE DIOCESE OF FALL RIVER
Year Pari sh Diocesan Private Total
1961-62 1,058 1,407 1,437 3,902
1962-63 1,129 1,833 1,495 4,457
1963-64 889 2,530 1,578 4,997
1964-65 920 2,750 1,551 5,221
1965-66 918 2,809 1,466 5,193
1966-67 910 2,893 1,329 5,132
1967-68 685 3,161 1,126 4,972
1968-69 738 3,145 1,096 4,979
1969-70 776 3,132 1,013 4,921
1970-71 791 3,105 977 4,873
1971-72 32 5 4,607
1972-73 291 4,201
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TABLE 5-30
NUMBER OF CATHOLIC
IN THE
ELEMENTARY SCHOOLS BY SCHOOL
DIOCESE OF FALL RIVER
TYPE
Year Parish Diocesan Private Total
1961-62 50 4 3 57
1962-63 49 4 3 56
1963-64 50 4 3 57
1964-65 51 4 3 58
1965-66 53 4 3 60
1966-67 53 4 3 60
1967-68 51 4 3 58
1968-69 52 4 3 59
1969-70 47 5 2 54
1970-71 44 5 2 51
1971-72 40 5 2 47
1973-63 33 5 2 40
168
The Catholic diocese of Springfield, located in western
Massachusetts, is the least urban of the Massachusetts dioceses.
Following the pattern of the other Catholic dioceses, Springfield
is no exception. The most dramatic enrollment declines have oc-
curred in the parish elementary schools where enrollment has de-
creased approximately 10,000 and operating units have decreased
by eleven. The present level of parish elementary school enroll-
ment is 61 percent of the 1961-62 level. The percentage of de-
cline in parish elementary enrollment in the diocese of Spring-
field is slightly less than that for the diocese of Fall River or
the Archdiocese of Boston. On the secondary level, this diocese
has abandoned parish schools apparently in favor of diocesan sec-
ondary schools, which have the advantage of a broader geographic
base. This broader base permits the recruiting of Catholic stu-
dents and financial support from the entire diocese.
The data contained in the following tables (5-31 through
5-34) represent Catholic elementary and secondary education with-
in the Catholic diocese of Springfield by enrolljnent in the vari-
ous classifications of Catholic schools.
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TABLE 5-31
CATHOLIC PARISH ELEMENTARY ENROLLMENT
IN THE DIOCESE OF SPRINGFIELD
Percent of
Year Number of Pupils 1961-62
Enrollment
1961-62 25,587 100%
1962-63 25,651 100
1963-64 25,344 99
1964-65 25,130 98
1965-66 24,461 96
1966-67 23,561 92
1967-68 22,334 87
1968-69 21,049 82
1969-70 19,467 76
1970-71 18,118 71
1971-72 16,996 66
1972-73 15,743 61
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TABLE 5-32
NUMBER OF CATHOLIC SECONDARY SCHOOLS BY SCHOOL TYPE
IN THE DIOCESE OF SPRINGFIELD
Year Pari sh Diocesan Private Total
1961-62 9 3 1 13
1962-63 9 3 1 13
1963-64 6 4 1 11
1964-65 6 4 1 11
1965-66 6 4 1 11
1966-67 6 4 1 11
1967-68 6 4 1 11
1968-69 6 4 1 11
1969-70 2 8 1 11
1970-71 2 7 1 10
1971-72 1 7 1 9
1972-73 0 6 1 7
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TABLE 5-33
CATHOLIC SECONDARY ENROLLMENT BY SCHOOL TYPE
IN THE DIOCESE OF SPRINGFIELD
Year Pari sh Diocesan Private Total
1961-62 2,555 3,509 163 6,227
1962-63 2,643 3,505 189 6,337
1963-64 1,997 4,316 180 6,493
1964-65 1,997 4,293 172 6,462
1965-66 1,932 4,233 170 6,335
1966-67 1,824 4,205 182 6,211
1967-68 1,800 4,201 195 6,196
1968-69 1,712 4,206 209 6,127
1969-70 534 5,226 205 5,965
1970-71 484 4,989 198 5,671
1971-72 468 5,406
1972-73 211 5,192
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TABLE 5-34
NUMBER OF CATHOLIC
IN THE
ELEMENTARY SCHOOLS BY SCHOOL
DIOCESE OF SPRINGFIELD
TYPE
Year Parish Diocesan Private Total
1961-62 58 1 1 60
1962-63 59 1 1 61
1963-64 58 1 1 60
1964-65 58 1 1 60
1965-66 59 1 1 61
1966-67 58 0 1 59
1967-68 58 1 1 60
1968-69 55 1 1 57
1969-70 53 1 1 55
1970-71 52 2 1 55
1971-72 48 2 1 51
1972-73 47 2 1 50
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The Catholic diocese of Worcester, located in the central
section of the state, is comprised of Worcester county. In 1961-
62, this diocese maintained fifty-four elementary schools, of
which forty-nine were parish schools. The diocese of Worcester
is unique in that additional schools were not constructed during
the intervening years, which was not the case with the other dio-
ceses of Massachusetts. This fact may be attributable to more ef-
fective long-range planning.
What is unique to the Worcester diocese is the fact that
parish elementary enrollment has declined to a greater extent
than that of any of the other dioceses. For the academic year
1972-73, parish elementary enrolljnent was at the level of 46 per-
cent of that which existed in the academic year 1961-62. With a
present elementary enrolljnent in parish schools of 9,830, this
diocese maintains an enrollment at approximately the same level
as that of Fall River. Together they represent the smallest
parish elementary school enrolljnent of the Catholic dioceses in
Massachusetts. The data contained in Tables 5-35 through 5-38
illustrate the changing patterns of Catholic schools within the
diocese of Worcester.
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TABLE 5-35
CATHOLIC PARISH ELEMENTARY ENROLLMENT
IN THE DIOCESE OF WORCESTER
Year Number of Pupils
Percent of
1961-62
Enrollment
1961-62 21,075 100%
1962-63 20,812 99
1963-64 19,654 93
1964-65 19,569 93
1965-66 19,242 91
1966-67 18,679 89
1967-68 17,886 85
1968-69 16,758 80
1969-70 15,398 73
1970-71 13,294 63
1971-72 10,773 51
1972-73 9,830 46
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TABLE 5-36
NUMBER OF CATHOLIC SECONDARY SCHOOLS BY SCHOOL TYPE
IN THE DIOCESE OF WORCESTER
Year Pari sh Diocesan Private Total
1961-62 4 7 3 14
1962-63 4 7 4 15
1963-64 4 8 5 17
1964-65 4 8 5 17
1965-66 2 9 5 16
1966-67 2 9 5 16
1967-68 2 9 5 16
1968-69 2 9 5 16
1969-70 1 9 5 15
1970-71 1 7 4 12
1971-72 1 7 4 12
1972-73 1 7 4 12
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TABLE 5-37
CATHOLIC SECONDARY ENROLLMENT BY SCHOOL TYPE
IN THE DIOCESE OF WORCESTER
Year Parish Diocesan Private Total
1961-62 717 2,932 811 4,460
1962-63 733 2,943 879 4,555
1963-64 762 3,193 1,628 5,583
1964-65 737 3,395 1,710 5,842
1965-66 442 4,033 1,681 6,156
1966-67 385 4,403 1,583 6,371
1967-68 411 4,458 1,608 6,477
1968-69 411 4,458 1,608 6,477
1969-70 271 4,341 1,597 6,209
1970-71 240 4,047 1,551 5,838
1971-72 1,622 5,425
1,532 5,0791972-73
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TABLE 5-38
NUMBER OF CATHOLIC
IN THE
ELEMENTARY SCHOOLS BY SCHOOL
DIOCESE OF WORCESTER
TYPE
Year Parish Diocesan Private Total
1961-62 49 2 3 54
1962-63 49 2 3 54
1963-64 46 3 3 52
1964-65 47 3 3 53
1965-66 47 3 3 53
1966-67 47 3 3 53
1967-68 47 3 3 53
1968-69 47 3 3 53
1969-70 '46 3 3 52
1970-71 42 3 3 48
1971-72 33 3 3 39
1972-73 30 3 3 36
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The Staffing of Catholic Schools
While enrolljnent patterns have changed drastically since
1965, the staffing of Catholic schools in Massachusetts has under-
gone major changes in the ratio of religious to lay teachers as
well as in the ratio of students to teachers. During the period
of rapid enrollment declines, additional teachers were added to
improve quality and in response to parental concerns relative to
class size. Since 1965, there has been a decrease in the avail-
ability of "low cost” religious to staff Catholic schools at the
reduced ratio. This attempt to improve the quality of education,
as reflected in pupil-teacher ratios, came at possibly the worst
time. This was due to the unavailability of nuns caused by a de-
crease in the levels of religious vocations and changing aposto-
lates. In order to meet the demand for reduced class size, "high
cost" lay teachers were added in increasing numbers and at sub-
stantial cost in terms of money, as well as the impression these
lay teachers may have given parents of Catholic school children.
During the academic year 1961-62, Massachusetts Catholic
elementary schools were staffed by 4,178 teaching religious, the
majority of whom were nuns. This figure declined to 2,629 teach-
ing religious, or 62 percent of the 1961-62 level, for the aca-
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demic year 1972-73. The data contained in Tables 5-39 and 5-40
trace the trend of declining teaching religious within Massachu-
setts
.
TABLE 5-39
RELIGIOUS TEACHERS IN CATHOLIC ELEMENTARY SCHOOLS
IN MASSACHUSETTS, 1961-62 TO 1972-73
Year Number in
Elementary Schools
Percent of
1961-62
Number
1961-62 4,178 100%
1962-63 4,204 101
1963-64 4,121 99
1964-65 4,016 96
1965-66 4,005 96
1966-67 3,975 95
1967-68 3,869 93
1968-69 3,653 87
1969-70 3,386 81
1970-71 3,048 73
1971-72 2,702 64
1972-73 2,629 62
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The pattern reflected on the secondary level differs from
Catholic elementary schools relative to staffing by teaching re-
ligious. There are several possible explanations for this dif-
ference
. First
,
secondary level educational programs appear to
be more attractive to teaching religious and may have greater re-
turns than elementary school programs with respect to the forma-
tion of values. Secondly, private Catholic schools, owned and
operated by the religious community, are more numerous on the
secondary level. Therefore, if a choice of school level became
necessary, teaching religious were more likely to have a commit-
ment to the schools which they considered to be their own.
During the academic year 1961-62, Catholic schools on the
secondary level were staffed by 1,582 teaching religious. This
figure declined to 1,476 for the academic year 1972-73 and is at
the 93 percent level, as indicated in Table 5-40.
Tables 5-41 and 5-42 illustrate a comparison of the teach-
staff (religious and lay) within the Catholic schools of Massa-
chusetts. As a percentage of total instructional staff, the data
are similar for elementary and secondary schools, with 59 percent
and 60 percent, respectively, of total staff consisting of teach-
ing religious. However, the total for teaching religious differs
on the elementary level in comparison to the secondary level.
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Teaching religious appear to be more stable on the secondary level
than on the elementary level. These data appear to reflect the
preference for secondary schools. It is also likely that teach-
ing religious, who formerly staffed elementary schools, may have
transferred to the secondary level, which would reflect greater
stability on that level at the expense of elementary schools
.
TABLE 5-40
RELIGIOUS TEACHERS IN CATHOLIC SECONDARY SCHOOLS
IN MASSACHUSETTS, 1961-62 TO 1972-73
Year Number in
Secondary Schools
Percent of
1961-62
Number
1961-62 1,582 100%
1962-63 1,661 105
1963-64 1,738 110
1964-65 1,737 110
1965-66 1,753 111
1966-67 1,757 111
1967-68 1,767 112
1968-69 1,741 110
1969-70 1,752 111
1970-71 1,607 102
1971-72 1,574 99
1972-73 1,476 93
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TABLE 5-41
LAY AND RELIGIOUS TEACHERS IN CATHOLIC SECONDARY SCHOOLS
IN MASSACHUSETTS, 1961-62 TO 1972-73
Year
Number
of Lay
Percent
of Total
Number of
Religious
Percent
of Total Total
1961-62 258 14% 1,582 86% 1,840
1962-63 285 15 1,661 85 1,946
1963-64 381 18 1,738 82 2,119
1964-65 437 20 1,737 80 2,174
1965-66 492 22 1,753 78 2,245
1966-67 520 23 1,757 77 2,277
1967-68 559 24 1,767 76 2,326
1968-69 627 26 1,741 74 2,368
1969-70 734 30 1,752 70 2,486
1970-71 759 32 1,607 68 2,366
1971-72 892 40 1,574 60 2,466
1972-73 963 40 1,476 60 2,439
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TABLE 5-42
LAY AND RELIGIOUS TEACHERS IN CATHOLIC ELEMENTARY SCHOOLS
IN MASSACHUSETTS, 1962-63 TO 1972-73
Year Number
of Lay
Percent
of Total
Number of
Religious
Percent
of Total Total
1961-62 486 10% 4,178 90% 4,664
1962-63 523 11 4,204 89 4,727
1963-64 664 14 4,121 86 4,785
1964-65 828 17 4,016 83 4,844
1965-66 904 18 4,005 82 4,909
1966-67 1,013 20 3,975 80 4,988
1967-68 1,172 23 3,869 77 5,041
1968-69 1,338 27 3,653 73 4,991
1969-70 1,480 30 3,386 70 4,866
1970-71 1,658 35 3,048 65 4,706
1971-72 1,681 39 2,702 61 4,383
1972-73 1,801 41 2,629 59 4,430
Data were collected to determine if the decrease in teach
ing religious on both the elementary and secondary levels followed
the pattern of enrollment decline . During the academic year 1961-
62, the ratio of students to teachers in Catholic elementary
schools was 39.3 to 1. This ratio, long a concern of Catholic
parents and teachers, was reduced to 23.4 to 1 for the academic
year 1972-73.
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Did lay teachers replace departing religious who had for-
merly staffed Catholic elementary schools? The data contained in
Table 5-43 indicate that as pupil-teacher ratios were reduced,
lay teachers were employed. If the 1961-62 ratio had been main-
only ten additional lay teachers would have been required
to staff Catholic elementary schools. However, to implement the
plan for reduced ratios in an attempt to respond to parental de-
mands and to make the schools more attractive for the education
of Catholic children, as well as to improve the quality of educa-
tion, 1,791 lay teachers were employed to staff these schools.
On the secondary level, the pattern is similar although
not as dramatic in real numbers because of a lower level of en-
rollment in Catholic secondary schools . During the period 1961
to 1972, 845 lay teachers were employed in Catholic secondary
schools to reduce the pupil-teacher ratio from 25 to 1 to a level
which more closely follows the pattern of public schools, with a
ratio of 16.3 to 1. The pattern of change in ratios, as illus-
trated in Table 5-44, also reveals the relative stability of
teaching religious on the secondary level in comparison to the
elementary level.
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Priority Areas for Catholic
Church Involvement
187
From the data presented thus far in this chapter it is
clear that the Catholic schools in Massachusetts, elementary
schools in particular, are in serious difficulty in attempting to
stabilize enrollment. Catholic parish elementary schools stand
out as presenting the most serious problems and may be indicative
of a decline in the attractiveness of the Catholic parish as the
center of community life. The decline in parish school enroll-
ment is not limited to a specific diocese or urban area. Enroll-
ment has declined in affluent parishes located in suburban com-
munities, inner-city parishes, and to a similar degree in each of
the four Catholic dioceses. It has not been possible to explain
enrollment decline in terms of financial inability of the Catho-
lic parishes of Massachusetts. Enrollment has declined in parish
elementary schools where no tuition has been charged.
In an effort to explain the problems of Catholic schools
relative to enrollment, the Archdiocese of Boston contracted with
the New England Catholic Education Center at Boston College for a
massive study of Catholic education, its problems and future. Of
particular significance was the attitudinal component conducted
by Louis Harris Associates which surveyed opinions of residents
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within the Archdiocese relative to a number of issues, problems,
and priorities
. Although these data were gathered and analyzed
during 1969-70, they are reflective of the attitudes of the people
during the period when Catholic school enrollment was declining
at a rapid and accelerated rate
.
These data indicate that Catholic elementary and second-
ary schools are no longer viewed as a priority among Catholics.
The priority areas for involvement of the Catholic church, as ex-
pressed by the respondents, were orphanages, helping the jobless
and poor, youth programs, and religious education programs for
all Catholics. As far as schools are concerned, the priority
levels expressed were elementary, college, and secondary schools
in rank order. The findings of Harris Associates with respect to
attitudes of people within the cities and towns which comprise
the Archdiocese of Boston are contained in Tables 5-45 through
5-49. Of particular importance are the attitudes of Catholics
(not limited to Catholic parents) on the areas of concern to
which the Catholic church should be addressing itself and the
lack of a priority for Catholic schools. There was no substan-
tial difference of opinion relative to Catholic schools, among
those who presently have children enrolled, from those who patron-
ize public schools for the education of their children.
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The data indicate a tendency to view Catholic schools in
the negative sense among the younger and more educated Catholics,
both lay and religious. This apparent "generation gap" is of
major importance to the Catholic leadership. The attitudes among
the younger Catholics differ significantly from those of their
parents and represent the future Catholic church membership.
Their attitudes lead to serious questioning of the necessity for
Catholic elementary schools and the inability of these schools to
meet the religious needs of the Catholic in modern society.
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TABLE 5-48
REASONS GIVEN BY CATHOLIC PARENTS FOR SENDING THEIR CHILDREN
TO PUBLIC SCHOOLS RATHER THAN TO CATHOLIC SCHOOLS
IN THE ARCHDIOCESE OF BOSTON
Parents with
Children
Age 6-12^
Parents with
Children
Age 13-14^
Parents with
Children
Age 15-18^
Catholic school classes
too large 12% 18% 7%
Expediency—Catholic
schools not available 43 44 44
Children started in
public schools 1 18 8
Better to mix with other
children 11 0 8
Public schools better
than or as good as
Catholic schools 31 12 27
Respondent went to .public
school 2 0 3
Could not afford Catholic
schools 14 11 10
Children wanted to go 2 0 3
Bad experience with
Catholic schools 3 26 7
Too much religion taught 8 7 6
^N = 452 ^N =26 ^N = 117
Note : Columns do not equal 100 percent due to duplica-
tion of responses.
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TABLE 5-49
REASONS GIVEN BY SISTERS AS TO WHY THEY FEEL SOME CATHOLIC
PARENTS SEND THEIR CHILDREN TO PUBLIC SCHOOLS
IN THE ARCHDIOCESE OF BOSTON
Number
(N=197) Percent
Economic reasons 149 75.6%
Indifference 23 11.7
Fed up with Catholic institutions 4 2.0
Individual problem (policy dis-
agreement
,
etc
.
)
56 28.4
Tradition 21 10.7
Parents teach religion at home 18 9.1
Public schools offer adequate or
better education 50 25.4
Proximity and availability 46 23.4
Heterogeneity of public school pupils 25 12.7
Other (friends attended, mixed
marriage
,
etc
.
)
23 11.7
More qualified personnel 3 1.5
Smaller classes 22 11.2
Public schools more democratic 12 6.1
Low quality lay teachers 4 2.0
Social status and development 10 5.0
Better facilities 18 9.1
Special services 7 3.5
Low quality religious teachers 2 1.0
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Summary
While nonpublic school enrollment in Massachusetts has
declined rapidly in the past decade, the decline is limited to
Catholic schools. Enrollment in independent schools has remained
fairly stable while Catholic schools were undergoing severe en-
rollment losses. These losses were not limited to a particular
section of the Commonwealth, but rather were similar in scope
throughout the entire state. Each of the Catholic dioceses has
had drastic enrollment losses, particularly within Catholic par-
ish elementary schools. These losses occurred when the educa-
tional quality, as indicated by reduced ratios of pupils to
teachers, was constantly improving.
In Chapter VI, which follows, the summary, conclusions,
and recommendations of this study are presented.
CHAPTER VI
SUMMARY, CONCLUSIONS, AND RECOMMENDATIONS
The major objectives of this study were: (1) to deter-
mine the status of nonpublic education on the elementary and sec-
ondary levels within the Commonwealth of Massachusetts, (2) to
determine the status of Catholic elementary and secondary schools
as the major segment of nonpublic schools, and (3) to assess the
possibility of direct financial assistance to these schools in
the future and determine whether such assistance would alleviate
enrollment declines.
The purposes of the study were:
1. Through a study of enrolljnent data, attitudinal data,
and staffing data, to provide a detailed description of the ex-
tent of nonpublic elementary and secondary education in Massachu-
setts. This was accomplished by tracing the growth and develop-
ment of Catholic schools in America in order to determine the
raison d’etre of Catholic education and the schools in historical
context
.
2. Through a review of the history and development of
the First and Fourteenth Amendments to the Constitution of the
United States and related decisions of the Supreme Court relative
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to separation of church and state, to determine the possibility
of direct public financial assistance to nonpublic schools.
3. Through a review of related decisions of the Supreme
Judicial Court of Massachusetts, to determine the possibility of
an aid scheme avoiding conflict with Article XLVI of the Amend-
ments to the Constitution of the Commonwealth of Massachusetts.
I
Summary cf Findings and Conclusions
Nonpublic education in Massachusetts on the elementary
and secondary levels is primarily Catholic. Enrolljment in other
Religious Affiliated schools and Non-affiliated schools represents
less than 15 percent of nonpublic school enrollment within the
state. The most significant findings and conclusions are summar-
ized as follows:
1. Enrollment decline in Catholic schools is primarily
centered on Catholic parish elementary schools. Enrollment in
nonpublic schools, other than those operated by the Catholic
church, has remained relatively stable, with slight increases.
2 . The ratio of religious to lay teachers in Catholic
schools is approaching a matching proportion. The attitudinal
data contained in this study would indicate that Catholic parents
prefer to have their children taught by teaching religious rather
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than by lay teachers
. In an attempt to improve the quality of
education in Catholic schools by reducing the ratio of pupils to
teachers, additional lay teachers were employed. Rather than re-
sulting in schools which were more attractive to Catholic parents,
this change in composition of teaching staff contributed to fur-
ther questioning in the minds of Catholic parents. Catholic par-
ents may well have viewed increased lay teachers as replacing
"departing nuns" rather than improving the quality of education.
Rather than having a beneficial result, it may have reinforced
their skepticism on the viability of Catholic schools.
3. There are no data available to support the claim that
enrolljnent losses in Catholic schools were caused by finances.
However, while attempting to convince the courts, state legisla-
ture, and population of the financial instability of Catholic
schools and the corresponding threat to the public purse when
Catholic schools close. Catholic leaders linked finances to en-
rollment declines. Confronted with one defeat after another on
both the Massachusetts and national levels, the Catholic church
leadership further intensified their problem. Catholic parents,
who under normal circumstances may have patronized Catholic
schools, seriously began to question the advantages when the
foundation of the schools was apparently on the verge of collapse.
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They made a decision that the risk of school closing was not worth
the benefits and failed, in increasing numbers, to enroll their
children.
4. Catholic parents will not patronize Catholic schools
with the blind loyalty or allegiance which their own parents ex-
hibited. Only when Catholic schools are viewed as superior to
public schools, not equal, will parents make the sacrifices, in
terras of money or inconvenience, to enroll their children in
Catholic schools.
5. The data gathered as a result of the massive study
conducted by the University of Notre Dame lead to serious ques-
tioning of the outcomes of Catholic education. The findings of
this study indicated that there were no significant differences
among Catholic students who attended Catholic schools in compar-
ison to Catholic students who attended public schools in terms of
religiosity
.
6. Parish schools depend upon support from the Catholic
parish for their operation. Catholics who question the need for
Catholic schools at the expense of education programs for all
Catholic children are likely to express their feelings and dis-
satisfaction in their church support and financial contributions.
7. Catholic schools, which served the educational needs
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of a vast segment of an immigration population, are no longer de-
sired by the younger, more educated Catholic, who tends to be more
liberal. This attitude is held by both the lay person and mem-
bers of religious communities.
8. The changes brought about in the structure of the
church, involvement of the laity in the affairs of the parish,
changing apostolates, and greater freedom for members of religi-
ous communities are all a result of the Second Vatican Council
and have shattered the views of conservative Catholics, who were
more inclined to patronize Catholic schools for the education of
their children. To the conservative Catholic, these changes in
form have been viewed as changes in substance and have resulted
in a generation gap or division among age groups, both religious
and lay.
9. Enrollment decline in Catholic schools is the result
of changing attitudes rather than limited financial resources.
There is little doubt that Catholic Americans have the means to
support Catholic schools if they deem them desirable. Whereas
formerly they may have patronized Catholic schools when they cost
nothing, they apparently do not consider them to be worth the
minimal tuition charges. People tend to take advantage of a
service which is offered free of charge, but will have second
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thoughts when even a minimal level of expenditure or inconvenience
is involved.
10. There are no data available to indicate that the en-
rolijnent decline will cease in the immediate future.
11. With fewer women entering religious vocations and
joining religious communities, the ratio of productive members
(those who produce income for the community) to nonproductive
members (the elderly, sick, or incapacitated) decreases. As the
median age level of religious communities which staff Catholic
schools increases, the future of the community itself is threat-
ened. In the majority of cases, those leaving the community of
religious women comprise the younger members. The lack of a re-
tirement system, which may not have been necessary when all was
going well, is the subject of great concern among the older mem-
bers of the communities of religious women. To meet the increased
demands upon the community for financial resources, it is no
longer strange to find nuns teaching in public schools, working
in public hospitals and in other positions when formerly they
would have been teaching in Catholic schools
.
12. Catholic schools in Massachusetts are in more seri-
ous difficulty than is indicated by national data. Enrollment is
decreasing at a more rapid rate than the national rate of decline.
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13. On the elementary level, within Massachusetts as
well as nationally, enrollment decline is greater than the rate
of decline of Catholic schools. These data indicate that, on
the elementary level, enrollment decline has resulted in school
closings, and not the reverse. However, on the secondary level,
within Massachusetts and nationally
,
the rate of school closings
is greater than the percentage of enrollment decline. This trend
is indicative that school closings on the secondary level occurred
where the demand for these schools was greater than for elementary
schools and school closings resulted in enrollment losses. This
fact is substantiated within Massachusetts by two cases. Saint
Peters High School in Gloucester, a diocesan high school, was sold
by the Archdiocese of Boston to the city of Gloucester while en-
rollment was almost at capacity. The unfortunate situation re-
garding this case is. that neither the Holy Cross Fathers who
staffed the school, the parents, nor the students were aware of
the plan to sell the facility. Court action was initiated in an
attempt to block the sale. The other case related to Xavier High
School of Concord, which was staffed by the Jesuits and was en-
rolled to capacity. The Jesuits decided that teaching white,
middle-class, suburban youngsters appeared to be in conflict with
areas in greater need of their services and abandoned the facil-
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ity. The facility, vacated five years ago, remains idle at the
present time, as it has been since the decision of the Jesuits
to become involved in other activities.
14. Catholic elementary and secondary schools are not
®^3^riized as a school system but rather are autonomous entities,
with the parish pastor and religious community as the central
decision-makers
.
15. The attitudinal data collected by the New England
Catholic Education Center reveal significant differences of opin-
ion between parents of Catholic school-age children and nuns on
several issues related to priority areas and reasons why Catholic
schools are not patronized. While Catholic parents do not con-
sider financial reasons as the main reason for sending their
children to public schools rather than Catholic schools, nuns
attribute this as the primary reason for enrollment decline in
Catholic schools. Catholics, according to the attitudinal data,
no longer hold Catholic schools as a primary mission for Catholic
church involvement.
Alternatives Available
As a result of a review of the decisions of the Supreme
Court of the United States, Federal District Courts, and the Mas-
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sachusetts Supreme Judicial Court, it appears that the issues re-
lated to direct public financial support to nonpublic elementary
and secondary schools have been finalized. The various attempts
or schemes to provide public funds have failed to meet the con-
stitutional tests established by the Supreme Court.
While direct aid plans have failed to meet the tests of
constitutionality, there are indirect assistance plans based upon
the ’’child benefit” theory which are emerging. Shortly after the
decisions of the Supreme Court in Lemon and DiCenso
,
dual enroll-
ment or shared time plans between public and nonpublic schools
were viewed as a viable alternative by the Catholic school leader-
ship within Massachusetts.
The ’’Shared Resources Plan” was the first to surface with-
in the past few years. Developed by the superintendent of schools
for the Catholic diocese of Fall River, the plan, in essence,
would provide public school teachers within Catholic schools by
declaring specific subjects within the school curricula as being
offered in the public sector of the Catholic school. In a
lengthy and thorough opinion by the Corporation Counsel of the
city of Fall River (Appendix K) , the ’’Shared Resources Plan” was
held to be in violation of the Massachusetts and United States
Constitutions. A request by the superintendent of schools for an
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opinion by the Attorney General was denied on the ground that the
chief legal officer of the city had declared the plan unconstitu-
tional.
A plan similar in scope and involvement, referred to as
the "Marlborough Plan" between the city of Marlborough and Im-
maculate Conception parish, was also ruled unconstitutional in
an opinion of the Attorney General dated September 1, 1971 to
the Commissioner of Education (Appendix N).
Further reinforcing the opinions of the Corporation Coun-
sel of Fall River and the Attorney General of Massachusetts was a
decision of the United States District Court for the District of
New Hampshire of May 1, 1973 (Appendix F) . The Court, in Ameri-
cans United et al. vs. Paire et al
.
,
determined that "creating
and financing of an artificial public school within a church
school creates a constitutionally impermissible entangling of
church and state." This decision, while confirming previous
opinions rendered in Massachusetts, for all practical purposes
has settled the issue of dual enrollment programs which were ac-
ceptable to the Catholic school authorities.
Educational vouchers, the current subject of much con-
troversy since their development and support from the Office of
Economic Opportunity, have met with limited acceptance thus far.
206
The Supreme Judicial Court of Massachusetts, in an advisory opin-
ion to the Massachusetts legislature, declared that education
vouchers could be used to finance public education. However, the
Court ruled that education vouchers for redemption in nonpublic
schools could not pass the constitutional restrictions of the
Massachusetts Constitution.
During the 1973 session of the Massachusetts legislature,
several bills were filed which would provide indirect assistance
to nonpublic schools or to the students enrolled therein. Two of
these bills met with success and were signed by the governor on
December 11, 1973.
Chapter 1196 of the Acts of 1973 (Appendix Q) is based on
the benefits ruled to be constitutional by the Supreme Court in
Allen . The statute requires the loan of textbooks to nonpublic
school students by the public school districts of Massachusetts.
The only requirement is that they "be the same as those used in
the public schools .
"
Chapter 1197 of the Acts of 1973 requires the public school
district or the local board of health to provide the same health
services to students enrolled in nonpublic schools as are pro-
vided to public school students.
In conclusion, the alternatives available appear to be
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minimal and possibly beyond the scope of the public to address.
Whatever alternatives remain appear to be within the domain or
jurisdiction of the Catholic school leadership. These alterna-
tives relate primarily to regionalization of existing Catholic
schools as well as to an in-depth examination of the role of the
Catholic school in modern American society.
Recommendations
The following recommendations are based upon the data
collected for this study as well as the findings and conclusions:
I. Recommendations of concern to those responsible for pub-
lic education within the Commonwealth of Massachusetts
A. Local school superintendents and principals should
extend an invitation to their nonpublic school asso-
ciates to meet with them relative to current educa-
tional issues. As a result of these meetings, it is
anticipated that the communication linkage, which is
presently almost nonexistent, will be strengthened
for the benefit of all children.
B. An effort should be made by the faculties of these
schools
,
public and nonpublic
,
to meet relative to
curriculum offerings in their respective schools.
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C. ThG locdl school conunittGs must GxsrcisG its respon-
sibility in meeting the requirements of Massachusetts
statutes relative to approving the quality of educa-
tional offerings in nonpublic schools. Their certifi-
cation to the Massachusetts Department of Education
that the quality of education is equal in thorough-
ness to that of the public school must be based upon
facts
.
D. Public school administrators must be more realistic
in their expectations from Catholic school authori-
ties relative to future projections. In many situa-
tions, public school authorities tend to think of
Catholic schools as similar to public schools with
respect to decision-making. Catholic schools are not
a ’’school system” in comparison to public schools.
Rather, Catholic schools are a system of schools.
E. The benefits which are available to nonpublic school
children, as a result of court decisions and Massa-
chusetts permissive statutes relative to indirect aid
or ’’child benefit” assistance, should be made avail-
able. The method of transportation, quality of health
services, and related benefits should not be limited
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to the type of school a child attends.
F. In developing enrollment projections for public school
attendance, the public school superintendent must take
into consideration the uncertain future of Catholic
schools and, in particular, parish elementary schools.
G. In considering the construction of facilities, either
to replace existing structures or to meet the require-
ments of increased enrollments, an evaluation of the
quality of Catholic school facilities should be as-
sessed.
H. Public school superintendents should attempt to nego-
tiate lease arrangements which would be mutually bene-
ficial to the public school district and the nonpublic
school sponsors in the event of school closing.
II . Recommendations for those involved with the operation and
staffing of Catholic schools in Massachusetts
A. The Roman Catholic Dioceses of Massachusetts should
give serious consideration to the establishment of
priorities relative to the future of Catholic schools
in Massachusetts.
B. There is a need for those responsible for the staff-
ing of Catholic schools to be more considerate of the
210
educational well-being of children when they consider
staffing decisions. It is unrealistic to render
staffing decisions in May which will determine the
future of a Catholic school the following September.
C. If education in Catholic schools is desirable, those
responsible for Catholic education must develop a
program which will translate this message to Catholic
parents. The word ’’Catholic” is no longer magical
and blind obedience no longer realistic.
D. The wounds which were inflicted and the divisiveness
which resulted from the battle over public financial
assistance to nonpublic schools must be forgotten in
the interest of the education of children regardless
of their conviction or the school they attend.
E . Catholic school leadership people must develop a com-
munication linkage with their public school counter-
parts relative to their future plans and directions.
Without clear lines of communication and mutual trust,
the possibility of educational chaos increases.
F. The individual responsible for Catholic elementary
and secondary education—Catholic school superintend-
ents, principals, and parish pastors --must abandon
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the ’’siege mentality” which leads them to believe
that the public Schools are attempting to ’’steal
their students” or destroy their existence.
G. Rather than closing a school which was established
to meet the educational needs of children, serious
consideration of alternatives must be available.
Rather than closing a particular school, planning for
the phasing out of specific grade levels may prove
more desirable or consolidation of existing Catholic
schools into a larger, more efficient facility.
H. It would appear advisable for the Catholic school
authorities to examine their grade level organization.
At the present time. Catholic school grade organiza-
tion does not follow the public school pattern in
most school districts. Catholic schools, in the
majority of cases, operate on an 8-4 plan with gram-
.mar and high schools. This organizational structure
not only places a burden on Catholic authorities, but
is disruptive of the educational program in the pub-
lic schools when transfers occur.
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SENATE BILL NO. 1278.
An Act providing for the purchase by the Commonwealth of secular
educational services from nonpublic schools.
Whereas
,
The general court hereby determines and declares that
a time of acute public exigency and distress now exists in the
commonwealth with respect to educating its children, due to the
combination of an extreme increase in the cost of education and an
intense new recognition of the need of all young citizens for ex-
cellence in education; that if the educational crisis in Massa-
chusetts is to be resolved, the total educational resources of the
community must be utilized in the effort; that two hundred fifty-
four thousand six hundred and one elen\entary and secondary school
pupils, or nineteen and one-tenth per cent of the entire pupil
population of the commonwealth, in the exercise of conscience,
obtain their education today in nonpublic schools; that, without
allowance for inflationary increase, the full cost of educating
these pupils in public schools would each year be an additional
one hundred and seventy-nine million dollars; that these nonpub-
lic schools perform a secular function, recognized in the com-
pulsory attendance law, and thus make an important contribution
to the public welfare; that hazard to the education of all Massa-
chusetts children, arising from the educational crisis, may be
substantially reduced and all education in the commonwealth im-
proved through the purchase of secular educational services from
Massachusetts nonpublic schools, based on fair and adequate con-
sideration; that the commonwealth has the right and freedom to
enter into contracts for the purchase of needed services with
persons or institutions
,
whether public or nonpublic
,
sectarian
or nonsectarian; that, education being one of the first objects
of public care, the good and welfare of this coimnonwealth are ad-
vanced by the purchase of secular educational services as herein
provided; and
Wliereas, The deferred operation of this act would tend, in
part, to defeat its purpose which is to provide for the purchase
by the commonwealth of secular educational services from nonpub-
lic schools commencing with the first day of July in the current
year, therefore it is hereby declared to be an emergency law,^
necessary for the immediate preservation of the public convenience.
Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, a_s
follows
:
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SECTION 1. ThiG GGRGral Laws arG LGPGby amGndGd by insGrting
aftGr chaptGr 71 thG following chaptGr:--
CHAPTER 71A.
NONPUBLIC EDUCATION ASSISTANCE.
SGCtion 1 . PGfinitions . --ThG following words whGnGVGr usGd or
roforrGd to in this chaptGr shall havG thG following meanings, un-
I Igss thG contGxt clGarly indicatGs othGrwisG:
’’BusinGss Gducation,” that araa of Gducation which develops
skills and understandings essential for the successful direction
of business relationships. It commonly includes bookkeeping,
shorthand, typewriting, office practice, business law, junior
business training, salesmanship, retailing advertising, business
arithmetic, business English, economic geography, general econom-
ics, consumer economics and business spelling.
"Commissioner," the commissioner of education.
"Instructional materials," books, periodicals, documents, pam-
phlets, photographs, reproductions, pictorial or graphic works,
musical scores, maps, charts, globes, sound recordings, including
but not limited to those on discs and tapes; processed slides,
transparencies, films, filmstrips, kinescopes, and video tapes,
or any other printed and published materials of a similar nature
made by any method now developed or hereafter to be developed,
including those printed and published instructional materials,
and also portable instructional equipment, suitable for and to be
used by children and teachers in elementary and secondary schools
and which with reasonable care and use may be expected to last
more than one year, but not including furniture, non-portable
equipment or items normally affixed to the realty or forming a
part of a building structure. The words "instructional materials"
include solely materials approved by the commissioner and do not
include specially religiously or denominationally oriented mate-
rials.
"Language arts," that group of school subjects, the chief pur-
pose of which is to teach control and proficiency in the use of
the English language. It commonly includes reading, language
(oral and written), speech, spelling, and handwriting.
"Mathematics," the science of nun'bers and their operations,
interrelations, combinations, generalizations, and abstractions
and of space configurations and their structure, measurement,
transformations, and generalizations. It includes the stu y
o
226
number, space’, and structural patterns. Branches of mathematics
include arithmetic, algebra, geometry, trigonometry, calculus,
analysis, probability, statistics, logic, and number theory.
"Modern foreign language," a term collectively applied to the
study of pronunciation, grammar, composition and reading of for-
eign languages in contemporary use, as contrasted with that of
the ancient, or "dead," languages commonly called the classics.
"Nonpublic Education Assistance Fund," the fund created under
this chapter.
"Nonpublic school," an elementary or secondary school within
the commonwealth, other than a public school, offering education
for grades one through twelve, or any combination of them, where-
in any child may legally fulfill compulsory school attendance re-
quirements
.
"Nonpublic school systems," groupings (incorporated or un-
incorporated) of nonpublic schools under a common administration.
"Open enrollment," the offer by a nonpublic school of the
equal opportunity of admission to all persons meeting its reason-
able academic and other admission requirements regardless of
race, religion, or ethnic origin.
"Physical education," that part of the school program which
provides guidance and instruction through physical activities de-
signed to meet the needs of pupils in developing their physical
efficiency and recreation skills, and, along with other phases of
the curriculum, provides maximum opportunity for growth physi-
cally, mentally, emotionally, and socially, including adaptive
physical education for those pupils who, because of health reasons,
are unable to participate in regular classes but not including in-
struction in music, driver education, military training, or extra-
mural or interscholastic athletics or sports, or health instruc-
tion.
"Physical science," organized knowledge about the physical com-
position and structure or phenomena a.nd the process of relating
quantitative or qualitative description of physical phenomena re-
lated to time, space, mass, or derived concepts in a manner that
is in agreement with all observed properties of these phenomena,
including the basic sciences of chemistry, physics, biology,
earth sciences, astronomy, geology, physical oceanography, and
meteorology as well as the areas of specialization derived from
these
.
"Purchase secular educational service," the purchase by the
commissioner from a nonpublic school, pursuant to contract of
secular educational services at the reasonable cost thereof.
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"Reasonable cost," the actual cost to a nonpublic school of
providing secular educational services to students who are resi-
dents of Massachusetts, not exceeding the cost pertaining there-
to of teachers’ salaries, textbooks, instructional materials and
administration of standard educational testing.
"Secular educational service," the providing of instruction
in a secular subject.
"Secular subject," one of the following courses found in the
curricula of the public schools of the commonwealth, and which
does not contain subject matter expressing religious teaching or
the moral doctrines or forms of worship of any sect: language
arts, mathematics, modern foreign languages, physical science,
physical education, vocational education, and business education.
"Teacher," a full-time instructor in a nonpublic school, who
meets public school certification standards
.
"Teachers’ salaries," the base amount in dollars actually paid
by nonpublic schools to a nonpublic school teacher and not includ-
ing allowances, contributions or credits for any form of insur-
ance, for retirement or pension funds for the value of contrib-
uted services, for the cost of additional teacher training or
education, or for any other fringe benefit. Such salaries shall
be deemed in any case to be limited to the salary paid in the
public school system of the public school district in which the
nonpublic school is located, for a teacher of similar experience
and education.
"Textbooks," books, reusable workbooks, or manuals, whether
bound or in looseleaf form, intended for use as a principal source
of study materials for a given class or group of students, a copy
of which is expected to be available for the individual use of
each pupil in such class or group. The term, "textbooks," in-
cludes solely publications approved by the coimissioner and does
not include specially religiously or denominationally oriented
publications or those carrying a designation of approval by a
religious authority.
"Vocational education," that program of education below col-
lege grade organized to prepare the learner for entrance irito a
particular chosen secular vocation. It includes such divisions
as trade and industrial education, technical education, agricul-
tural education, distributive education, and home economics.
Section 2. The administration of this chapter shall be under
the direction of the commissioner of education, who shall
estab-
lish rules and regulations pertaining thereto, make
contracts with
nonpublic schools or nonpublic school systems for the
purchase y
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the commonwGalth of socular Gducational SGrvicGS hGPGundGr, and
GXGCutG all instrujnGnts nGCGssary for thG carrying out of its
provisions. ThG commissionGr shall appoint a diroctor of thG
OfficG of Nonpublic Education and such personnel as may be nec-
essary to assist him in the administration of this chapter.
Section 3 . There is hereby created for the special purpose
of this chapter a Nonpublic Education Assistance Fund dedicated
to the particular use of purchasing secular educational services
under this chapter. Said Fund shall consist only of monies ap-
propriated to it by the general court for the specific purposes
of this chapter and shall be expended, without further appropri-
ation, upon order of the commissioner only for said purposes.
No money raised by taxation in the towns and cities for the
support of the public schools and no monies which may be appro-
priated by the commonwealth for the support of common schools
shall be used either for the purchase of secular educational
services hereunder or in connection with the administration of
this chapter.
Section 4. To be eligible to receive payment under contracts
entered into under section two, a nonpublic school shall have a
policy of open enrollment, shall have employed, in courses con-
tracted for, solely textbooks and other instructional materials
approved by the commissioner, and shall have attained a satisfac-
tory level of pupil performance in standardized tests approved
by the commissioner.
Section 5. Requests for reimbursement in payment for the pur-
chase of secular educational services under this chapter shall be
made on such forms and under such conditions as the commissioner
shall prescribe . Any nonpublic school seeking such reimbursement
shall maintain such accounting procedures, including maintenance
of separate funds and accounts pertaining to the cost of secular
educational services as to establish that it actually expended in
support of such services an amount of money equal to the amount
of money sought in reimbursement. Such accounts shall be subject
to audit by the state auditor. Reimbursement payments shall be
made by the commissioner in four equal installments payable on
the first day of September, December, March and June of the
school
term following the school term in which the secular educational
services were rendered. Reimbursements for any fiscal year for
the purchase of secular educational services under this chapter
shall not exceed the total amount of the monies which
were actu-
ally appropriated for the purposes of this chapter for
that year,
and the commonwealth shall not be legally obligated
with respect
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to any claim or claims in excess thereof. If, in any fiscal
year
,
the total amount of monies which were appropriated for the
Nonpublic Education Assistance Fund shall be insufficient to pay
the total amount of validated requests hereunder in reimburse-
ment for that year, reimbursements shall be made in that propor-
tion which the total amount of such requests bears to the total
amount of monies in the said Fund. The budget director shall, on
or before July fifteenth of each year, certify to the commis-
sioner, the total amount of money in the Nonpublic Education As-
sistance Fund.
SECTION 2. If any part of this act is invalid, all valid
parts that are severable from the invalid part shall remain in
effect. If any part of this act is invalid in one or more of its
applications, that part shall remain in effect, in all valid ap-
plications that are severable from the invalid applications
.
SECTION 3. Effective Date . --This act shall take effect on
July first, 1970.
IAPPENDIX B
ADVISORY OPINION OF THE SUPREME JUDICIAL COURT
OF MASSACHUSETTS
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To the Honorable Senate of the Commonwealth of Massachusetts
The undersigned Justices of the Supreme Judicial Court re-
spectfully submit this answer to the question set forth in an
order of the Senate adopted on March 23, 1970, and transmitted
to us on March 25. The order recites the pendency before the
Senate of a bill. Senate No. 1278, a copy of which has been trans-
mitted with the order. The bill is entitled ”An Act providing for
the purchase by the commonwealth of secular educational services
from nonpublic schools.” The order states that grave doubt
exists as to the constitutionality of the bill if enacted into law.
The bill has an emergency preamble and proposes to amend
the General Laws by inserting after chapter 71 a new chapter 71A,
entitled ’’Nonpublic Education Assistance.” The bill contains
twenty definitions (§1), which include the following, explaining
the meaning of the title to Senate No. 1278.
’’’Nonpublic school’, an elementary or secondary school
within the commonwealth, other than a public school, offering
education for grades one through twelve, or any combination of
them, wherein any child may legally fulfill compulsory school at-
tendance requirements
.
’’’Purchase secular educational service’, the purchase by
the Commissioner from a nonpublic school, pursuant to contract.
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of secular educational services at the reasonable cost thereof
.
"'Reasonable cost’, the actual cost to a nonpublic school
of providing secular educational services to students who are
residents of Massachusetts, not exceeding the cost pertaining
thereto of teachers’ salaries, textbooks, instructional materials
and administration of standard educational testing.
’’’Secular educational service’, the providing of instruc-
tion in a secular subject.
’’’Secular subject’, one of the following courses found in
the curricula of the public schools of the commonwealth, and
which does not contain subject matter expressing religious teach-
ing or the moral doctrines or forms of worship of any sect: lan-
guage arts [English], mathematics, modern foreign languages,
physical science, physical education, vocational education, and
business education.
’’’Teacher’, a full-time instructor in a nonpublic school,
who meets public school certification standards.
’’’Teachers’ salaries’, the base amount in dollars actu-
ally paid by nonpublic schools to a nonpublic school teacher and
not including allowances, contributions,’’ for insurance, retire-
ment or pension or any other fringe benefit. ’’Such salaries
shall be . . . limited to the salary paid in the public school
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system of the . . . district in which the nonpublic school is lo-
cated, for a teacher of similar experience and education."
The administration of this chapter is under the direction
of the Commissioner of Education, who shall establish rules,
"make contracts with nonpublic schools . . . for the purchase by
the commonwealth of secular educational services" under the chap-
ter, execute all necessary instruments, and appoint a director of
the Office of Nonpublic Education and other necessary administra-
tive personnel (§2). There is created by §3 a Nonpublic Education
Assistance Fund to purchase "secular educational services." The
fund is to "consist only of monies appropriated to it by the gen-
eral court for the specific purposes of" the chapter and is to
"be expended, without further appropriation, upon order of the"
Commissioner only for such purposes. ’'No money raised by taxation
in the towns and cities for the support of the public schools and
no monies . . . appropriated by the commonwealth for the support
of common schools shall be used . . . for the purchase of secular
educational services or in connection with the administration of
this chapter."
Section 4 provides that to "be eligible to receive pay-
ment under contracts" made under §2 "a nonpublic school shall have
a policy of open enrollment, shall have employed, in courses con-
234
tracted for, solely textbooks and other instructional materials
approved by the commissioner, and shall have attained a satisfac-
tory level of pupil performance in standardized tests approved by
the commissioner.”
It is provided in §5 that ”[r]equests for reimbursement in
payment for the purchase of secular educational services” shall be
on forms and subject to conditions prescribed by the Commissioner.
Any nonpublic school seeking reimbursement shall maintain account-
ing procedures and records, including separate funds, adequate to
establish its claim. The accounts shall be subject to audit by
the State auditor. Reimbursements are to be made by the Commis-
sioner in four equal instalments on the first days of September,
December, March, and June of the school term follov;ing that in
which the services were rendered. Reimbursement for any fiscal
year for the purchase of secular educational services shall not
exceed the yearly total of appropriations. If in any fiscal year
the amount appropriated for the fund is insufficient to pay vali-
dated requests for reimbursement, proportionate payments are to
be made . On or before July 15 the budget director shall certify
to the Commissioner the total amount in the fund. All section
P0f 0rences above are to proposed c. 71A.
There is a severability provision (§2) in the proposed
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bill. The bill proposes an effective date of July 1, 1970 (§3).
The question is:
"Would the purchase by the commonwealth of secular
educational services from nonpublic schools, as provided
in the bill, violate the provisions of section 2 of
Article XLVI of the Articles of Amendment to the Consti-
tution of Massachusetts?"
Article 46 of the Amendments to the Constitution of the
Commonwealth, adopted (November 6, 1917) in place of art. 18 of
the Amendments, reads in part as follows: "Section 2. [A] All
moneys raised by taxation in the towns and cities for the support
of public schools
,
and all moneys which may be appropriated by
the [C]ommonwealth for the support of common schools shall be ap-
plied to, and expended in, no other schools than those which are
conducted according to law, under the order and superintendence
of the authorities of the town or city in which the money is ex-
pended; and [B] no grant, appropriation or use of public money or
property or loan of public credit shall be made or authorized by
the commonwealth or any political division thereof for the purpose
of founding, maintaining or aiding any school or institution of
learning, whether under public control or otherwise, wherein any
denominational doctrine is inculcated, or any other school, or
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any college, infirmary, hospital, institution, or educational,
charitable or religious undertaking, which is not publicly owned
and under the exclusive control, order and superintendence of
public officers or public agents authorized by the commonwealth
or federal authority or both, except that appropriations may be
made for the maintenance and support of the Soldiers’ Home in
Massachusetts and for free public libraries in any city or town,
and to carry out legal obligations, if any, already entered into;
and no such grant
,
appropriation or use of public money or prop-
erty or loan of public credit shall be made or authorized for the
purpose of founding, maintaining or aiding any church, religious
denomination or society
. Section 3
.
Nothing herein contained
shall be construed to prevent the commonwealth, or any political
division thereof, from paying to privately controlled hospitals,
infirmaries, or institutions for the deaf, dumb or blind not more
than the ordinary and reasonable compensation for care or support
actually rendered or furnished by such hospitals, infirmaries or
institutions to such persons as may be in whole or in part unable
t
to support or care for themselves.” The letters [A] and [B] in
brackets are inserted in the quoted provisions of §2 to assist
reference to the language immediately following such letters, re-
spectively .
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Prior to the adoption of art. 46, art. 18 of the Amend-
ments read as follows: ”A11 moneys raised by taxation in the
towns and cities for the support of public schools, and all
moneys which may be appropriated by the state for the support of
common schools, shall be applied to, and expended in, no other
schools than those which are conducted according to law, under
the order and superintendence of the authorities of the town or
city in which the money is to be expended; and such money shall
never be appropriated to any religious sect for the maintenance,
exclusively, of its own school."
The occasion for the introduction of Senate No. 1278 is
indicated by a proposed recital or legislative declaration (here-
after referred to as "the proposed legislative finding") at the
beginning of the bill, "that a time of acute public exigency and
distress now exists in the commonwealth with respect to educating
its children, due to ... an extreme increase in the cost of
education and an intense new recognition of the need of all young
citizens for excellence in education; that if the educational
crisis . . . is to be resolved, the total educational resources
of the community must be utilized . . .; that . . . [254,601]
elementary and secondary school pupils, or . . . [19.1%] of the
entire pupil population of the commonwealth, in the exercise of
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conscience, obtain their education today in nonpublic schools;
that, without allowance for inflationary increase, the full cost
^^^c^ting these pupils in public schools would each year be an
additional
. .
. [$179,000,000]; that these nonpublic schools per-
form a secular function
. . . and thus make an important contri-
bution to the public welfare; that hazard to the education of all
Massachusetts children, arising from the educational crisis, may
be substantially reduced and all education in the commonwealth
improved through the purchase of secular educational services
from Massachusetts nonpublic schools, based on fair and adequate
consideration; that the commonwealth has the right and freedom to
enter into contracts for the purchase of needed services with
persons or institutions
,
whether public or nonpublic
,
sectarian
or nonsectarian; that, education being one of the first objects
of public care, the good and welfare of this commonwealth are ad-
vanced by the purchase of secular educational services as herein
provided . " .
We invited briefs from interested persons. We have re-
ceived most helpful and thorough briefs from counsel for the
Roman Catholic Dioceses of Massachusetts and from attorneys rep-
resenting nine other religious or civic organizations. We have
also had the advantage of careful memoranda prepared for the
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Legislative Research Council and for the Legal Task Force of the
Special Commission to Study Public Financial Aid to Non-Public
Primary and Secondary Schools.
The question concerns only §2 of art. 46 of the Amend-
ments. We thus have no occasion to consider, and expressly do
not consider, whether Senate No. 1278 in any respect would vio-
late the First Amendment to
,
or any other part of
,
the Constitu-
tion of the United States. We merely make note of the circum-
stance that issues concerning the constitutionality under the
First Amendment of a Pennsylvania statute, in many respects simi-
lar to Senate No. 1278, are now pending before the Supreme Court
of the United States in a controversy not likely to be decided
until October term, 1970. See Lemon v. Kurtzman , F.Supp. (E.D.
a b
Pa.—three judge court), probable jurisdiction noted, U.S.L.W.
The conclusions which we reach are based solely on the explicit
language of art. 46, §2, of the Amendments, which is much more
specific than that of the First Amendment. It may be noted that
the Pennsylvania statute considered in Lemon v. Kurtzman , supra ,
was adopted in the light of art. 3, §29, of the Pennsylvania Con-
stitution, which is the provision most nearly resembling art. 46
^(December 16, 1969) 38 U.S.L.Week 2329.
^(April 21, 1970) 38 U.S.L.Week 3405.
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of the Amendments. Section 29, however, is expressed in much
more general terms than art. 46, §2, and contains no such emphatic
and comprehensive prohibition as that found in the later part of
§2. It has been interpreted as permitting certain dealings with
sectarian institutions. Schade v. Allegheny County Inst. Dist .
386 Pa. 507, 512 (reimbursement of cost of care of neglected chil-
dren) .
The first part of art. 46, §2, closely resembles the
first part of art. 18, adopted in 1855. The language of the
later part of art. 46, §2, begirj\ing at point [B], however, was
first inserted as a consequence of the 1917-1918 Constitutional
Convention. Tliis was the novel aspect of the amendment submitted
to the people in 1917. This language is clear and peremptory and
we rest this opinion on that language alone. We need not consider
whether Senate No. 1278 would offend against the prohibition of
the first part of art. 46, §2 (following [A]).
The later part of art. 46, §2 (following [B], already
quoted in full), is more comprehensive than the earlier portion.
The controlling words are: ”[N]o grant, appropriation or use of
public money or property or loan of public credit shall be made
or
authorized by the commonwealth or any political division thereof
for . . . aiding any school . . . whether under public
control or
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otherwise, wherein any denominational doctrine is inculcated, or
any other school . . . which is not publicly owned and under the
exclusive control ... of public officers
. . . authorized by
the commonwealth or federal authority or both." Then follow ex-
ceptions not here pertinent
.
What is proposed by Senate No. 1278 must be tested against
the language of this prohibition. It contemplates in effect that
nonpublic schools, "offering education for grades one through
twelve," be reimbursed for the "reasonable cost" of providing
secular educational services, i.e. instruction in language arts
(English), mathematics, modern foreign languages, physical sci-
ence, physical education, vocational education, and business edu-
cation. These subjects of instruction constitute a major part of
the curriculum of grades one through twelve. The reimbursable
"reasonable cost" is to include the actual cost, to the nonpublic
school furnishing the services, of teachers’ salaries (without
fringe benefits or retirement and pension provision), textbooks,
instructional material, and standard educational testing. The
request for our opinion does not recite the portion of the total
expense of such a school which would thus be reimbursed, but
it
plainly would be a substantial, if not a major, part of such ex-
pense. Reimbursement presumably would be made for this
part of
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thG cost of Gciucdting most studonts at such nonpublic schools for
it would COVGP ’’sGPvicGs to students who are residents of Massa-
chusetts." The unequivocal language of the later part of art. 46,
§2, compels us to advise (a) that such substantial assistance to
a nonpublic school from public funds amounts to "aiding" as the
term is used in the second part of §2, and (b) that Senate No.
1278, if enacted, would be in violation of §2.
There can be no doubt that the explicit language v\?as in-
tentional. See 1 Debates in the Massachusetts Constitutional Con-
vention of 1917-1918, 44, 50, 59-70, 72-119, 135-227, 234-279,
360-362; Convention Docs. 306, 334, 338, 347, 348, and 364. Con-
flicting views on the subject matter in the Convention’s Commit-
tee on the Bill of Rights were resolved v\/ith the introduction of
a revised proposal, which was substantially in the form of art. 46
as adopted. See 1 Debates, 72-73, 79-81. See also Bridgman, The
Massachusetts Constitutional Convention of 1917, 22-40; Boring,
A Short Account of the Massachusetts Constitutional Convention,
1917-1919, 6 New Eng. Q. 1, 25-37. The proposed amendment as so
revised obtained the unanimous support of all members of the com-
mittee, a body representative of many different views and groups.
Other delegates joined in the debates in support of the report
which (with minor revisions) was adopted in the Convention
by a
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vote of 275 to 25. It then went to the people and was adopted by
a wide margin. Amendments of proposed art. 46 which would have
relaxed its rigorous effect were rejected by the Convention. The
language unquestionably was designed to preclude entirely aid to
all nonpublic institutions from appropriated public funds with
minor exceptions not here relevant. The Convention clearly rec-
ognized that aid might take the form of purchase of services, for
in art. 46, §3, express permission was given for "paying to pri-
vately controlled hospitals, infirmaries, or institutions for the
deaf, dumb or blind not more than . . . ordinary . . . compensa-
tion for care . . . actually rendered ... to such persons . . .
unable to . . . care for themselves."
The applicable court opinions and executive interpreta-
tions relating to art. 46 have consistently treated it as forbid-
ding aid from appropriated funds to any nonpublic institution not
within the very limited exceptions found in art. 46, §§2 and 3.
In Massachusetts Soc . for the Prevention of Cruelty to Animals v.
Commissioner of Pub. Health
,
339 Mass. 216, 229-230, v«;e found no
appropriation or grant of funds to any institution in making
available certain abandoned and homeless animals for scientific
institutions. In Opinion of the Justices, 354 Mass. 779, 784,
the Justices advised that no violation of art . 46 by any "grant
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or appropriation of public money" was contemplated under proposed
legislation creating the Educational Facilities Authority (St.
1968, c. 614). See Worcester v. New England Inst. 6 New England
Sch. of Accounting, Inc
., 335 Mass. 486, 489-490. See also Ver-
mont Educ. Bldgs. Fin. Agency v. Mann
,
Vt . Opinions of the
Attorney General discussing art. 46 include 5 Op. Atty. Gen. 711,
714; 6 Op. Atty. Gen. 356, 448; Rep. A. G., Pub. Doc. No. 12,
1966, 370; Rep. A. G., Pub. Doc. No. 12, 1967, 64, 188. Opinions
before 1917, dealing with the more limited prohibition found in
art. 18 of the Amendments, took a comparable view. See Jenkins
V. Andover
,
103 Mass. 94, 97, 101-103; Opinion of the Justices,
214 Mass. 599, 601. See also 1 Op. Atty. Gen. 319, 322.
We are faced with the language of art. 46, §2, as it was
adopted in 1917 and as it has remained unchanged for over fifty
years. Those who opposed the measure in the Convention and when
it was submitted to the people for adoption challenged its wis-
dom. The Debates, however, reveal no doubt as to the meaning and
effect of the language. It is still applicable despite changed
conditions and probably somewhat different public attitudes. The
existence of an emergency (see the proposed legislative finding
in Senate No. 1278) cannot alter the unequivocal terms of art. 46,
c
247 Atl. 2d 68, 73-74.
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§2. It constitutes a binding constitutional restraint upon the
General Court and upon us until and unless it is changed by some
method permitted by the Constitution of the Commonwealth.
Opinions from other States, with different constitutional
provisions, are not controlling. See Opinion of the Justices
,
5 ~ • Cf . Opinion of the Justices
, 261 Atl. 2d 58
(Maine)
.
We answer the question "Yes."
May 11, 1970 Raymond S
.
Wilkins
John V
.
Spalding
R. Ammi Cutter
Paul G Kirk
Jacob J . Spiegel
Paul C
.
Reardon
Francis J
.
Quirico
258 Atl. 2d 343.
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December 10, 1970
STATEMENT OF THE BOARD OF EDUCATION OF MASSACHUSETTS
ON AID TO NONPUBLIC SCHOOL EDUCATION IN MASSACHUSETTS
SUBMITTED TO THE GENERAL COURT’S SPECIAL COMMISSION
TO STUDY PUBLIC AID TO NONPUBLIC SCHOOLS
The Board of Education of Massachusetts wishes to present
a statement which is pro aid to children in nonpublic schools and
con direct institutional aid. The Board is now engaged in coop-
erative efforts to assure every assistance in facing the present
economic crisis in the nonpublic schools as it directly affects
the education of children. The Board has encouraged, and supports,
every constitutional form of aid now in use and waits on the Spe-
cial Commission to Study Public Schools for new programs and solu-
tions short of direct institutional aid. In the view of the Board,
such direct aid, or a publicly financed dual school system through
constitutional change
,
endangers the public school system . The
Board of Education believes that quality education and equality of
opportunity for all resides substantially in the public schools.
The Willis -Harrington Commission, which addressed itself to these
human and individual needs, and to the needs of the Commonwealth
of Massachusetts, looked to public schools and their strengthen-
ing for full realization and fulfilljnent of these needs. So does
the Board of Education of the Commonwealth
.
Pro Aid to Children in Nonpublic Schools
Under the Board of Education and with its full support,
the Department of Education has been administering transportation
programs for children in nonpublic schools, along with testing,
guidance counselling and health services. The Elementary and Sec-
ondary Education Act has enabled the Board and the Department to
provide services to deprived children under Title I, library re-
sources under Title II, and supplementary educational centers and
services under Title III
.
The Board has established an interim policy for the leas-
ing, and possibly purchasing where authorized by legislation, of
nonpublic school buildings to cover transitional steps for the in-
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elusion of nonpublic school children in the public school system
as necessary under this economic crisis. The policy is an interim
one in order to allow room for new suggestions in the final report
of the Special Commission. In the meantime, the Board’s policy
encourages communities to lease nonpublic school buildings and to
apply for state aid for the cost of leasing under Chapter 70.
Board approval of the purchase of nonpublic school buildings,
subject to needed legislative authority, will rest on Department
evaluation of building needs, long range community plans, sound-
ness of buildings and possible educational programs. Renovation
and rehabilitation of buildings
,
with state reimbursement
,
will
be considered for buildings which are basically sound and would
meet the needs of the community.
Within this framework, an inventory of school facilities
is now underway, as the result of Board and Department initiative,
in the communities with major nonpublic school resources. The
purpose of this work is to develop common ground for cooperative
action in the communities concerned and at the state level. Two
major meetings have been held and much individual work by Depart-
ment staff with local communities and nonpublic school personnel
has been carried forward. By the time the Special Commission re-
port appears some hard data should be available and paths to coop-
eration should be well laid out
.
Sharing of public school facilities by children in non-
public schools is both feasible and legal constitutionally. A
fuller program could and should be worked out which would permit
sharing of laboratories, recreational and communications media
facilities. This is an avenue to cooperation which has been ex-
plored on an individual community basis and which needs fuller
statewide development. It is the hope of the Board that the
Special Commission will develop both a policy and a plan for shar-
ing the educational resources of the state with children in non-
public schools. Resources and facilities can be used more widely
if intelligent planning is focused on this area and the Board
strongly encourages such effort.
Other means of assistance to the children in nonpublic
schools will undoubtedly appear in the report of the Special Com-
mission, and the Board of Education will support any innovative
programs short of direct institutional aid. The Board wishes to
offer support and assistance in the realization of such Commission
recommendations
.
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Con Direct Institutional Aid to Nonpublic Schools
The Board of Education raised certain questions in its
policy paper of May 11, 1970 (see Appendix A), which the Board
feels remain unanswered. Support for the Board’s position on
direct institutional aid is found in two statements by the na-
tional educational establishment, both of which the Board, in
turn, supports. Both organizations issuing these statements bear
the same responsibility for the public school system which the
Board of Education does in Massachusetts.
The National Association of State Boards of Education at
its 1970 convention in New Haven passed a resolution which speaks
to the Board of Education’s concern on direct aid:
’’The National Association of State Boards of Education
believes that the foundation of our American system is free pub-
lic education. The Association, therefore, opposes the use of
public funds for nonpublic education under any circumstances
which would jeopardize the welfare, stability or support of the
system of public education.”
The Council of Chief State School Officers at its 1970
Convention in Florida produced a longer statement which is at-
tached for your information (see Appendix B) . The more pertinent
phrases follow:
’’The C.C.S.S.O. sustains its basic opposition to the use
of public funds to aid nonpublic schools on the grounds that the
crises described do not constitute sufficient and appropriate
reasons to change its established position which is predicated
upon safeguarding the separation of church and state and upon
preserving the integrity of the public schools through adequate
support of this system.
Notwithstanding its firm opposition to public aid for
nonpublic schools the C.C.S.S.O. expresses its broad concern for
the education of all children and takes cognizance of the need to
cooperate with nonpublic schools in providing for interchange of
students between public and nonpublic schools and in providing
for adequate transition arrangements related to nonpublic school
closings .
”
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Finally, the Board of Education not only believes but
knows that the problems facing public education today require
more adequate financing for public schools, and that a dual pub-
licly financed system can only add to these costs without solving
the problems. These major problems require sustained and in-
creased commitment to public school education. Though "quality
education for all" was recommended by the VJillis-Harrington Com-
mission, the Conmonwealth has not yet fully provided the neces-
sities for reaching this goal. "Equality of opportunity for all"
also remains short of realization. In the opinion of the Board
of Education, the accountability and quality controls essential
to the achievement of these dual goals would remain at least
largely outside the reach of direct state authority under a pub-
licly financed dual system of schools.
The Board of Education Policy Paper
The Board, therefore, concludes its statement by placing
before the Special Commission to Study Public Aid to Nonpublic
Schools the considered view of the entire Board and by raising
once again, before the Special Commission’s final report is sub-
mitted, the serious questions relative to direct aid and their
serious implications for the viability of the public school sys-
tem.
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BOARD OF EDUCATION POLICY WITH RESPECT TO
AID TO NONPUBLIC SCHOOL EDUCATION
May 11, 1970
On motion duly made and seconded it was
VOTED: To adopt the following Statement of Policy de-
veloped by the Executive Committee of the Board:
The foremost mandate given to the Board of Education by
the General Court in Chapter 572 of the Acts of 1965 was that the
Board shall support, serve, and plan general education in the pub-
lic schools.
To a marked degree, the modern legislative decision re-
newed the belief of the General Court of 1837 which, in establish-
ing the Commonwealth’s first Board of Education, ’’...created an
agency to promote and guide the lasting concern of the State for
the education of its inhabitants.”
In each instance, the public school was accorded a vital
role in the perpetuation of American society.
The economic plight of many nonpublic schools in the Com-
monwealth is a matter of grave concern to the Board of Education.
These schools also serve our children, and they are, in fact, now
subject to approval by the local school committees.
In recognition of the crises affecting many nonpublic
schools, the Board of Education favors the leasing of adequate
private buildings converted to public school use. The Board also
encourages the shared use of public school facilities, such as
science laboratories, libraries, school lunchrooms, and voca-
tional shops staffed by public school employees for nonpublic
students. The Board is also sensitive to the need to develop a
realistic approach to the certification of members of religious
orders as public school teachers.
The Board of Education, at the same time, clearly recog-
nizes the sole authority of the judicial branch of government to
interpret constitutional questions arising out of legislative and
executive decisions on the nonpublic school problem.
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The Board is concerned, however, that in searching for
solutions to this complex and vexing issue the unique function of
public education in pursuing the twin goals of quality education
and equality of educational opportunity not to be diffused, im-
paired, or conceivably destroyed.
The Board feels it must speak out now in the light of its
legislative mandate and out of respect for its historic role. It
feels this is needed to alert lawmakers and executive leaders to
the potential dangers to the advancement of public education. The
crisis lies in what will be the future of public education.
The concerns of the Board include the following:
1. Will the purchase of secular services from nonpublic
schools serve to decrease interest in, and support for, public
education?
2 . Will nonpublic schools
,
publicly supported through the
giving of vouchers to parents, restrict their pupil membership,
thereby leading to the creation of an "elite" system?
3. Will the spending of public monies to support the
salaries of teachers who are not under direct supervision of local
school committees weaken all education, public and private?
4. Will efforts to provide common learning experiences
in the public schools for children of diverse ethnic, social, and
economic backgrounds be impaired in an era of growing racial and
class tensions?
The Board of Education is a public board comprised of lay
citizens. It is so constructed to reflect public needs and to
produce public policy in the interests of children and the society
which harbors them. It seeks to educate them to the degree that
they can succeed us' in sustaining our state and national destiny.
We believe that this is the hour for others to join us in
achieving the appropriate interpretation and implementation of
the charge which has been given to us; namely, to support, serve,
and plan general education in the unique institution we have
jointly inherited- -the public school.
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REPORT OF THE
POLICY SUBCOMMITTEE
Cyril B . Busbee
,
Chairman
COUNCIL OF CHIEF STATE SCHOOL OFFICERS
. ANNUAL MEETING
MIAMI BEACH, FLORIDA
1970
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Public Aid to Nonpublic Schools
Two emerging crises have accentuated the issue of public
aid to nonpublic schools: (1) the economic difficulties of the
nonpublic schools, particularly those essentially sectarian in
character; and (2) dissatisfaction, on valid or invalid grounds,
respecting the quality and equality of public education and the
need to provide alternatives thereto
.
The economic difficulties of the nonpublic schools have
led to the revival of the arguments that these schools serve the
public interest, constitute a source of tax saving, and are sup-
portive of the free choice principle.
The counter arguments, none of which is new, are as fol-
lows: (1) the public interest is not fully and clearly served as
long as the essential reason for establishing the nonpublic school
is to serve a private purpose, albeit religious education or other
(paraphrasing Lincoln’s words --a school cannot be half public and
private); (2) support of private education essentially for
its differences should not be described as a double payment:
focus on duplication of payment for secular services should
relate
to where the job can best be done; (3) nonpublic schools, although
somewhat subject to federal and state laws respecting discrimina-
tion because of race, religion, social or economic
standing, do
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represent a restrictive form of free choice which cannot be de-
scribed as fully meeting the public necessity for equal educa-
tional opportunity. They cannot provide appropriate alternatives
to public education within this restrictive framework.
The CCSSO sustains its basic opposition to the use of
public funds to aid nonpublic schools on the grounds that the
crises described above do not constitute sufficient and appropri-
ate reasons to change its established position which is predicated
upon safeguarding the separation of church and state and upon pre-
serving the integrity of the public schools through adequate sup-
port of this system.
Notwithstanding its firm opposition to public aid for
nonpublic schools, the CCSSO expresses its broad concern for the
education of all children and takes cognizance of the need to
cooperate with nonpublic schools in providing for interchange of
students between public and nonpublic schools and in providing
for adequate transition arrangements related to nonpublic school
closings
.
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COMMONWEALTH OF MASSACHUSETTS
DEPARTMENT OF EDUCATION
FOR RELEASE: IMMEDIATE
May 11, 1970
The Board of Education indicated today that the opinion of
the State Supreme Judicial Court on the question of nonpublic edu-
cation assistance is most timely and helpful in view of its own
policy position on the subject which had been prepared for release
this Wednesday (May 13, 1970).
Mrs. Rae Cecilia Kipp of Lexington, Acting Chairman of
the Board, commented:
’’The Supreme Judicial Court ’ s opinion both directly
and indirectly supplies vital answers to four questions
of a constitutional nature which we have raised in our
policy statement
.
”In view of the immediate impact of the Court’s opin-
ion, we feel it all the more important to release our
policy position at once. We do this particularly because
the Board of Education is deeply concerned about other
implications for the role of the public schools and how
we can simultaneously be of assistance to the nonpublic
schools constitutionally in light of their economic plight.”
THE BOARD’S POLICY STATEMENT IS ATTACHED HEREWITH.
BOARD OF EDUCATION STATEMENT ON SUPPORTING, SERVING,
AND PLANNING EDUCATION IN THE PUBLIC SCHOOLS
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The foremost mandate given to the Board of Education by
the General Court in Chapter 572 of the Acts of 1965 was that the
Board shall support, serve, and plan general education in the pub-
lic schools.
To a marked degree, the modern legislative decision renewed
the belief of the General Court of 1837 which, in establishing the
Commonwealth’s first Board of Education, "... created an agency
to promote and guide the lasting concern of the State for the
education of its inhabitants."
In each instance, the public school was accorded a vital
role in the perpetuation of American society.
The economic plight of many nonpublic schools in the Com-
monwealth is a matter of grave concern to the Board of Education.
These schools also serve our children, and they are, in fact, now
subject to approval by the local school committees.
In recognition of the crises affecting many nonpublic
schools, the Board of Education favors the leasing of adequate
private buildings converted to public school use. The Board also
encourages the shared use of public school facilities, such as
science laboratories, libraries, school lunchrooms, and
vocational
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shops staffed by public school employees for nonpublic students.
The Board is also sensitive to the need to develop a realistic
approach to the certification of members of religious orders as
public school teachers
.
The Board of Education, at the same time, clearly recog-
nizes the sole authority of the judicial branch of government to
interpret constitutional questions arising out of legislative and
executive decisions on the nonpublic school problem.
The Board is concerned, however, that in searching for
solutions to this complex and vexing issue the unique function of
public education in pursuing the twin goals of quality education
and equality of educational opportunity not be diffused, impaired,
or conceivably destroyed.
The Board feels it must speak out now in the light of its
legislative mandate and out of respect for its historic role. It
feels this is needed to alert lawmakers and executive leaders to
the potential dangers to the advancement of public education.
The crisis lies in what will be the future of public education.
The concerns of the Board include the following:
1. Will the purchase of secular services from nonpublic
schools serve to decrease interest in, and support for,
public
education?
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2. Will nonpublic schools, publicly supported through
the giving of vouchers to parents restrict their pupil membership,
thereby leading to the creation of an "elite" system?
3. Will the spending of public monies to support the sal-
aries of teachers who are not under direct supervision of local
school committees weaken all education, public and private?
4. Will efforts to provide common learning experiences
in the public schools for children of diverse ethnic, social, and
economic backgrounds be impaired in an era of growing racial and
class tensions?
The Board of Education is a public board comprised of lay
citizens. It is so constructed to reflect public needs and to
produce public policy in the interests of children and the society
which harbors them. It seeks to educate them to the degree that
they can succeed us in sustaining our state and national destiny.
We believe that this is the hour for others to join us in
achieving the appropriate interpretation and implementation of the
charge which has been given to usj namely, to support, serve, and
plan general education in the unique institution we have jointly
inherited --the public school.
APPENDIX D
ADVISORY OPINION OF THE SUPREME JUDICIAL COURT
OF MASSACHUSETTS
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To the Honorable the House of Representatives of the Com-
monwealth of Massachusetts:
The undersigned Justices of the Supreme Judicial Court
respectfully submit these answers to the questions set forth in
an order of the House adopted on May 4, 1970, and transmitted to
us on May 18. The order recites the pendency before the Commit-
tee on Ways and Means of the House of a bill, House No. 5145, a
copy of which has been transmitted with the order. The bill is
entitled ”An Act to authorize a two-year program of state finan-
cial assistance for all elementary and secondary school children
in the commonwealth.” The order recites that grave doubt exists
as to the constitutionality of the bill if enacted into law.
The bill contains four definitions (§6): "(a) The term
’private school’ means an elementary or secondary school legally
constituted under the laws of the commonwealth and accredited by
the board of education, which includes within its curriculum all
of the necessary subjects which must be taught under the educa-
tion laws of the commonwealth, even though such schools also teach
additional subjects besides those required by the laws of the com-
monwealth. (b) The term ’Public school’ means schools providing
free education at public expense, under public supervision and
direction and without tuition charge to resident pupils, and which
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is provided as elementary or secondary school education by a city
or town school committee, (c) The term ’School pupils’ means pu-
pils in daily attendance at all elementary and secondary schools
within the state, both private and public, (d) The term ’elemen-
tary and secondary education’ shall not include any education pro-
vided below grade one or beyond grade twelve.”
It is provided in § 1: ”It is hereby declared and estab-
lished that the minimum educational development of every resident
elementary and secondary school pupil in the commonwealth serves
the public purpose of the commonwealth; that any assistance that
can be given by the commonwealth in connection therewith, are
public uses and purposes for which the assistance as herein pro-
vided may be given and public money expended. There is hereby
authorized to be appropriated money for the purpose of making pay-
ments as hereinafter provided.”
The sum of $100 appropriated pursuant to §1 shall be al-
lotted annually to each school pupil attending an elementary or
secondary school accredited by the board of education of the Com-
monwealth to defray part of the cost of his education. The board
is authorized to promulgate rules to protect the interest of the
child and of the Commonwealth ”in carrying out the purpose of
this act which is to provide educational opportunities to all
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children of the Commonwealth by granting to such children finan-
cial assistance as part payment of their education, but in no
event
,
shall any annual allotment to an eligible school pupil
attending a private school exceed the annual tuition charges of
the private school allocable to those subjects which are normally
taught as part of the public school curriculum, or the average
cost of educating a pupil in the local public school system,
whichever is the lesser sum." All school children who prior to
November 1 of each year do not record their intention to attend
a private school shall be presumed to attend, or desire to attend,
a public school, and the allotment for them shall be paid by the
Commonwealth, prior to the following March 1, to the city or town
where such child resides, and payment shall be made in the form
of a voucher drawn upon the Treasurer of the Commonwealth and
must be indorsed by the payee to the school and by an authorized
official of the school (§ 2). "No allotment shall be used to
subsidize courses of religious doctrine or worship" (§ 3)
.
The bill proposes an effective date of September 1, 1971
(§ 7).
The questions are:
"1. Notwithstanding the provisions of Article XLVI of the
amendments to the Constitution of Massachusetts, is it competent
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for the General Court to enact that portion of Section 1 of said
House No. 5145 whereby it is declared and established that the
minimum educational development of every resident elementary and
secondary school pupil in the commonwealth serves the public pur-
pose of the commonwealth?
"2. Notwithstanding the provisiors of Article XLVI and
LXXXIV of the amendments to the Constitution of Massachusetts, is
it competent for the General Court to enact said House No. 5145
whereby the commonwealth shall issue to parents or legal guard-
ians of ’school pupils’, as defined in said House, No. 5145, a
voucher allotment for a stated amount as provided for and payable
in accordance with the provisions of said House, No. 5145 to as-
sist parents or legal guardians who, in the discharge of their
duty under the commonwealth’s compulsory education laws, send
their children to a religious or private school rather than to a
public school, if the religious or private school meets the sec-
ular educational requirements imposed by the commonwealth?
”3. If the answer to Question No. 2 is in the negative,
then is the provision of the Constitution of Massachusetts pro-
hibiting said assistance unconstitutional as violative of the
First and Fourteenth Amendments of the Constitution of the United
States in that in fulfilling a stated public purpose the
parents
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or legal guardians of school pupils, as defined in said House, No.
5145, attending a parochial or private school within the common-
wealth and accredited by the Massachusetts Board of Education,
are being deprived of their share of public tax funds?
"4. Would the provision of said House, No. 5145, provid-
ing that an allotment voucher on behalf of school children attend-
ing a public school to be paid to a city or town for deposit into
the General Fund of such city or town, be violative of the Con-
stitution of Massachusetts?"
On May 11 we gave an advisory opinion to the Senate with
respect to a pending bill entitled, "An Act providing for the pur-
chase by the commonwealth of secular educational services from
nonpublic schools," in which we have the answer that purchase by
the Commonwealth of secular educational services from nonpublic
schools would violate the provisions of §2 of art. 46 of the Amend-
ments to the Constitution of the Commonwealth. The answer to the
second question here is controlled by that answer of ours.
[1] The present bill seems to us to involve an indirect
form of aid to nonpublic schools which , if enacted , would have in
substance the same practical effect as the measure which we re-
cently considered. We are of the opinion that the present bill
would violate §2 of art. 46 which provides that "no grant, appro-
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priation or use of public money or property or loan of public
credit shall be made or authorized by the commonwealth or any
political division thereof for the purpose of founding, maintain-
ing or adding . . . any . . . school ... or educational
. . .
undertaking which is not publicly owned and under the exclusive
control, order and superintendence of public officers or public
agents authorized by the commonwealth or federal authority or
both . . . . ”
To question 2 we answer "No."
[2] The first question is in the language of the finding
of public purpose in the first sentence of §1 of the pending bill.
"Clearly popular education is a public purpose." Knights v.
Treasurer 6 Receiver Gen ., 237 Mass. 493, 496, 130 N.E. 60. But
the acceptance of a declaration that "the minimum educational de-
velopment of every . . . elementary and secondary school pupil
. . .
serves the public purpose" does not mean that the purpose
may be achieved by enacting further provisions which violate §2
of art. 46 as does House No. 5145. We beg leave to be excused
from making further answer to question 1.
[3] Our answer to question 2 being in the negative, we
consider whether §2 of art. 46 is violative of the First and Four
teenth Amendments to the Constitution of the United States "in
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that in fulfilling a stated public purpose the parents or legal
guardians of school pupils ... are being deprived of their share
of public tax funds.” In sending a child to school a parent is
not ’’fulfilling a stated public purpose.” The principal signifi-
cance of that phrase in §1 of the proposed act and as construed in
our answer to question 1 is in the declaration of a legislative
public purpose.
[4,5] There is no deprivation of equal protection of the
laws. The parents and their children have equal access to public
schools. If the children of any citizen do not choose to attend,
no parent is deprived of anything, much less of any ’’share of
public tax funds.” A parent has no constitutional right to exemp-
tion from taxes for the support of schools or other public serv-
ices merely because he does not make use of them. As was said in
County of Essex v. Newburyport
,
254 Mass. 232, 236, 150 N.E. 234,
236, ”it is not essential to a valid scheme of taxation that all
the people benefit from it in precisely the same degree . No tax
system has been devised whereby a perfect equalization of its
burdens or an exact- distribution of the benefits of expenditure
of money raised by taxation can be accomplished.”
[6] The form of question 3 seems to us to state ambigu-
ously the sense in which parents who send their children to a non-
public school are helping to achieve the general public purpose
268
of ensuring the education of young residents of the Commonwealth.
There is no basis for implying any right in those parents for re-
imbursement from public funds for any part of their expenses in-
curred in exercising a privilege to obtain for their children a
nonpublic school education. Omitting any such implication from
the question, we answer "No” to question 3.
[7] Question 4 inquires whether payment of an allotment
voucher on behalf of school children attending a public school to
a municipality for deposit into the general fund of the municipal-
ity violates the Constitution of the Commonwealth. The Justices
have always felt that they cannot be required to answer general
questions as to constitutionality even with reference to a spe-
cific bill. Opinion of the Justices
,
328 Mass. 679, 691, 106 N.E.
2d 259. Opinion of the Justices
,
333 Mass. 773, 782, 128 N.E. 2d
557. Opinion of the Justices
,
333 Mass. 783, 791, 128 N.E. 2d 563.
Opinion of the Justices
,
347 Mass. 789, 791, 196 N.E. 2d 912.
Opinion of the Justices
,
347 Mass. 797, 798, 197 N.E. 2d 691.
Opinion of the Justices
,
349 Mass. 794, 801, 208 N.E. 2d 823.
[8] We are willing, however, to state that we observe
no violation of the Constitution in respect of payments on ac-
count of children attending a public school.
RAYMOND S. WILKINS
JOHN V. SPALDING
R. AMMI CUTTER
PAUL G. KIRK
JACOB J. SPIEGEL
PAUL C. REARDON
FRANCIS J. QUIRICO
June 4, 1970
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THE COMMONWEALTH OF MASSACHUSETTS
DEPARTMENT OF THE ATTORNEY GENERAL
State House, Boston
Hosea M. Knowlton April 2 1897
Attorney General
’
To The House of Representatives:
I have the honor to acknowledge the receipt of a copy of
an order of the House of Representatives, adopted March 11, re-
questing the opinion of the Attorney General in writing upon the
question ’’whether the proposed article of amendment to the Con-
stitution, set forth in House Document number four hundred and
twenty-eight of the present session, would prevent cities or
towns, from allowing a school-house or school-houses therein to
be used from time to time for the purpose of religious worship,
provided the permission to use the same for said purpose were
granted without discrimination to the various different religious
denominations and sects applying therefor.”
Although the question submitted, in terms, relates to the
use of a school-house ’’for purposes of religious worship,” I as-
sume it is intended to be limited to the right of such use by re-
ligious denominations and sects. I do not understand that I am
called upon to consider whether the use of a school-house for re-
ligious worship not conducted or controlled by any religious de-
nomination or sect would be forbidden by the proposed amendment,
but whether the amendment prohibits the use of public property for
sectarian religious purposes, even when such use is granted indis-
criminately to all sects and denominations applying therefor
.
The plain purpose of the proposed amendment is to prevent
the use of public property for sectarian religious purposes. Re-
jecting the words which have no reference to the question submitted,
the proposed amendment provides, specifically, that no city or town
shall authorize its property to be used for the purpose of aiding
in any manner any church, religious denomination or religious soci-
ety which is under sectarian control. This language is broad
enough to include the use of a public building as a place of worship
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by a religious sect. Such a use would be aiding a religious or-
ganization for religious services, for a church society or organ-
ization cannot well be conducted without a place provided for such
purpose. To provide a place of worship for a religious sect is to
aid it materially.
The Question submitted supposes a case where public prop-
erty is granted without discrimination to the various different
^^ligious denominations and sects applying therefor. The proposed
amendment, however, is not directed against discrimination in
favor of one sect as against any particular sect, but is intended
to prevent any sectarian religious use whatsoever of public prop-
erty. The use of such property by all sects who apply therefor
would be as clearly in violation of the spirit of the amendment
as would be the exclusive use by any particular sect.
Replying, therefore, specifically to the question sub-
mitted as I understand it to be intended, I am of the opinion
that the proposed article of amendment would prevent cities and
towns from allowing a school-house or school-houses therein to be
used from time to time for the purpose of religious worship by
religious sects and denominations, even if the permission to use
the same for said purpose were granted without discrimination to
the various different religious denominations and sects applying
therefor
.
Yours very truly.
Ho sea M. Knowlton
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UNITED STATES DISTRICT COURT
DISTRICT OF NEW HAMPSHIRE
AMERICANS UNITED FOR SEPARATION )
OF CHURCH AND STATE, )
DAVID D. VAN STRIEN
, )
ELEANOR L. SMART, )
JOHN L. WESTERHOFF, )
ROBERT DESROSIERS, )
GLORIA DESROSIERS, )
JOHN E. KIRKPATRICK, )
PHYLLIS KIRKPATRICK, )
JANE KIRKPATRICK, )
SYLVIA JOZITIS, )
ALEXANDER LINCOLN, JR., AND )
EMBERT W. PETERSON, )
Plantiffs, )
^ )
)
NEWELL J. PAIRE, AS COMMISSIONER )
OF EDUCATION OF THE STATE OF )
NEW HAMPSHIRE
, )
ROBERT W. FLANDERS, AS STATE )
TREASURER OF THE STATE OF )
NEW HAMPSHIRE, AND )
MARGARET Q. FLYNN, AS CHAIRMAN )
OF THE BOARD OF EDUCATION, )
NASHUA SCHOOL DISTRICT NO . 42 )
NASHUA, NEW HAMPSHIRE, )
)
Defendants. )
CIVIL ACTION 72-3
OPINION
CAMPBELL, C.J.
Asserting a violation of the "establishment” and "free
exercise" clauses of the First Amendment, the plaintiffs seek to
enjoin a so-called dual enrollment arrangement entered into pur-
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suant to New Hampshire law by the Holy Infant Jesus School of the
Roman Catholic Bishop of Manchester (Holy Infant) and the Nashua
School District No. 42 (the Nashua School District).
The action was originally heard and decided by the Honor-
able Hugh H. Bownes upon a stipulated record. The defendants ap-
pealed, and the merits were briefed and argued in the Court of
Appeals. That Court, however, vacated the judgment on jurisdic-
tional grounds not raised by the parties, holding that under
28 U.S.C.S. 2281 the case should have been decided by a three
-
judge court. Americans United for Separation of Church and State
,
et al . V. Newell J. Paire, et al .. No. 72-1353 (1st Cir. March 16,
1973). By order of the Chief Judge of the Circuit dated March 22,
1973, Judge Bownes and two of the Circuit Judges who had heard
the appeal were designated a three- judge court to hear the case.
On March 29, 1973, the parties were granted ten days to submit
additional material and informed that further oral argument would
be heard only if found necessary in light of what was submitted.
Thereafter, the plaintiffs by letter requested a temporary in-
junction prohibiting any dual enrollment program for 1973-74 and
subsequent school years; and the defendants have responded in op-
position. Nothing further having been submitted, the case is
now
ripe for decision. All members of the court have had
the benefit
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of briefs and oral argument on the merits; we find no need for
further argument
.
We proceed on the understanding that the Nashua dual en-
rollment agreement and lease in evidence, relating to 1971-72,
are materially the same as ones now in effect for 1972-73, and
that the undisputed facts appearing from the pleadings and in the
stipulation and attachments filed originally before Judge Bownes
remain germane and valid. The parties have not notified us other-
wise; their recent correspondence relative to temporary injunc-
tive relief indicates that the dual enrollment program remains
unchanged up to now.
The plaintiffs are a non-profit corporation many of whose
members reside in New Hampshire, and twelve New Hampshire resi-
dent taxpayers. Seven of the latter reside in Nashua; five reside
in other New Hampshire cities and towns. The individual plain-
tiffs regularly pay local and state taxes which in turn support
public school districts throughout the state of New Hampshire.
The plaintiffs’ standing to bring this action is not in dispute.
The defendants are the Commissioner of Education of the
State of New Hampshire, the State Treasurer of the State of New
Hampshire, and the Chairman of the Board of Education, Nashua
School District No. 42.
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The amount in controversy exclusive of interest and costs
exceeds Ten Thousand Dollars. Jurisdiction exists under 28 U.S.C.
§1331.
The plaintiffs, both for themselves and as class repre-
sentatives on behalf of all citizens, residents and taxpayers sim-
ilarly situated, attack the constitutionality of a so-called dual
enrollment program now in effect at Holy Infant. The program is
delineated in a facilities lease agreement and a dual enrollment
agreement between Holy Infant and the Nashua School District.
These were drawn in strict compliance with New Hampshire statutes^
and implementing regulations promulgated by the New Hampshire
^H RSA 193 :l-a( supp) Dual Enrollment. Notwithstanding
any other provision of the law, the full-time attendance require-
ment may be met by attendance at more than one school provided
the total time spent in the schools is equivalent to full-time
attendance and further that the attendance at more than one school
may include attendance at a nonpublic school provided that the
school district and the state board of education have given prior
approval for the detailed dual enrollment agreement, which is to
be effectuated for this purpose.
NH RSA 198 :21( supp) Grants.
I. Any school district which has in operation an approved
dual enrollment agreement under the provisions of RSA 193;l-a
shall be granted for the first school year that such agreement is
in operation the full operational costs of implementing such
agreement, exclusive of any part of the cost and carrying charges
of any capital improvements; and for the next succeeding school
year, if such operation is then continued, one half of such costs.
II. Application for any such grant shall be submitted by
a district to the state board of education no later than the July
first preceding the start of the school year for which it shall
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2
State Department of Education. See Americans United for Separa-
tion of Church and State, et al . v . Paire, et al
.
,
supra
.
Under NH RSA 193:l-a (which became effective in mid-1969),
a pupil may meet New Hampshire’s full-time school attendance re-
quirement by attending more than one school for periods which to-
gether total the required number of hours . Attended schools may
include non-public ones, provided the school district and state
board of education approve ’’the detailed dual enrollment agree-
ment, which is to be effectuated for this purpose.”
The New Hampshire statutes further provide for granting
to a school district which has in operation such an approved dual
be applicable, provided that the board may, for good cause shown,
accept any such application up to but no later than the start of
the applicable school year.
III. The board shall determine what costs shall be al-
lowed in computing the amount of any grant , and shall make pay-
ments of such grants from the funds appropriated therefor.
IV. In the event that for any year insufficient sums are
available to pay grants in full as provided by this section to
all qualified applying school districts the state board of educa-
tion shall prorate such grants so that all such districts receive
the same proportion.
. . ^
V. No pupil counted by any school district for the
pur-
pose of calculating the amount of a grant to be paid
pursuant to
this section shall for the same school year by the same
district
be included in average daily membership for the
purposes of
foundation aid if counted for the purposes of grants
pursuant to
RSA 198:22.
^’’Guidelines for Applying for Dual Enrollment and Child
Benefit Services Grants”, 6/12/70; ’’Added Guidelines”,
1/26/71;
’’Additional Guidelines”, 5/10/71; ’’Dual Enrollment
Program In-
structions, 1971-72”, 8/13/71.
279
Gnrollment agreGinent
,
the full opGrational costs of implGinGnting
thG agrGGmGnt during tho first yoar, GxclusivG of thG cost and
carrying charges of capital improvements. For the next year, if
such operation is then continued, one half of the costs will be
paid by the state.
The somewhat enigmatic statutes are clarified by complex
regulations promulgated by the New Hampshire Department of Educa-
tion setting forth in detail the nature of dual enrollment agree-
ments and the manner in which a school district may apply for
state grants.
In essence they provide for the arrangement hereinafter
described at Holy Infant. A public school district may lease
space from a non-public school and may operate therein, using
public school teachers, a so-called public school at which the
non-public school students may receive part-time instruction.
The regulations further provide for the public school district to
receive state grants under the New Hampshire statute, covering
the costs of leasing the space, the salaries of those hired to
teach there, and of other related expenses.
Pursuant to the New Hampshire statutes and regulations.
Holy Infant and the Nashua School District have entered into a
facilities lease and dual enrollment agreement. These are stipu-
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lated to be typical of contracts entered into between other church
schools and other school districts in New Hampshire.
Under the lease, five contiguous classrooms and an office
all located on one corridor at one end of the second floor of the
Holy Infant Jesus School, Allds Street, Nashua, are leased for the
school year to the Nashua School District. The rooms are leased
to the Nashua School District for its exclusive control and use
during the regular school day of the school year. Holy Infant
agrees to furnish proper and adequate custodial services and util-
ities. Holy Infant’s teachers rooms, visual aid room, library,
and lavatories used in connection with the let facilities are to
be made available to the Nashua School District. Usable textbooks
relating solely to nonsectarian subjects being taught under public
school auspices are likewise to be made available. The lease pro-
vides that the classrooms are to be staffed with teachers fur-
nished by the Nashua School Board; the curriculum is to be pre-
scribed by the Board; and the Board has ’’sole jurisdiction to as-
sign students to be instructed in the facilities.” A total rental
I
of $8,937, stipulated to be ’’reasonable," was to be paid by the
Board to Holy Infant for the 1971-72 school year.
No crucifixes, religious symbols or artifacts exist either
in the leased classrooms or in the connecting corridor.
The name
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assigned to the leased facilities located on the second floor of
Holy Infant is the Arlington Street Annex School. All the stu-
dents attending the Arlington Street Annex School are students of
Holy Infant
.
Holy Infant is a Roman Catholic parochial school con-
trolled by a religious organization with the purpose of propagat-
ing and promoting the Roman Catholic faith. Holy Infant contains
identifying religious symbols both on the exterior and interior
of the building. Holy Infant’s teaching staff consists of nine
nuns who wear a distinctive religious uniform.
Under the terms of the separate dual enrollment agreement,
which recites that it is effectuated under RSA c. 193, §l-a, the
District agrees to permit the attendance of, and provide courses
of instruction to, the students of Holy Infant.
Pursuant to a detailed program outlined in the dual en-
rollment agreement
,
the curriculum of the Arlington Street Annex
School is composed of entirely secular subjects consisting of
Language Arts, Math, Music and Physical Education which are taught
exclusively by teachers employed by the Nashua School District.
These teachers are certified by the State Board of Education, are
subject to the supervision and direction of the Superintendent of
the Nashua Public Schools, and are subject to the same rules and
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regulations as all other teachers in the Nashua public school sys-
tem. One of these teachers serves as principal of the Arlington
Street Annex School.
The students in the Holy Infant Jesus School are all be-
tween the ages of five and fourteen, and the students in the Arl-
ington Street Annex School are in grades four through eight. The
students spend one-half day in the Holy Infant Jesus School. The
Arlington Street Annex School operates on the same calendar basis
as all other public schools in Nashua and has the same holidays
and vacation schedule. The Holy Infant Jesus School and the Arl-
ington Street Annex School each maintains separate attendance
records. All of the textbooks and other education equipment and
aids except notebooks used in the Arlington Street Annex School
are furnished by the Nashua School District and are the same as
those used in other public schools. Students may purchase note-
books independently from other sources. The students who receive
instruction in the Arlington Street Annex School receive a sep-
arate report card from the Nashua School District evaluating their
work
.
The Nashua School District makes lease payments to the
Holy Infant Jesus School. These payments cover leased space and
custodial care. The School District makes no other payments of
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any kind and receives no other services from the Holy Infant
Jesus School. The funds required to pay the rent under the lease
between the Holy Infant Jesus School and the Nashua School Dis-
trict and in other dual enrollment programs throughout the state
exceed $10,000 and are ultimately obtained by the taxing power of
the State of New Hampshire or a subdivision thereof and are trans-
mitted to the lessor by an agency of the state government.
New Hampshire’s dual enrollment program is one of many
efforts to deal with the unhappy crisis faced by Roman Catholic
parochial schools. It is common knowledge that rising costs and
the decline in teaching nuns make it difficult for Roman Catholic
parishes in New Hampshire, as elsewhere, to support parochial
schools which have heretofore assumed the burden of educating
many of the state’s children. Continuing attempts to deal with
this sensitive and difficult problem are reflected in current as
well as past proceedings in the United States Supreme Court. See
’’Arguments Before the Court”, 41 U.S.L.W. 3561-3564 (April 24,
1973)
.
The First Amendment to the United States Constitution re-
quires a substantial separation if not an unbridgeable chasm be-
tween church and state. It reads, ’’Congress shall make no law
respecting an establishment of religion, or prohibiting the free
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exercise thereof.” In Cantwell v. Connecticut
,
310 U.S. 296
(1940), the First Amendment was held to apply to state legisla-
tive as well as Congressional action.
Limited forms of state aid to parochial schools are con-
stitutional.^ Reimbursement of bus fares and of the cost of text-
books is constitutional. Everson v. Board of Education
,
330 U.S. 1
(1947); Board of Education v. Allen
,
392 U.S. 236 (1968). The
traditional tax exemption of property used for religious, educa-
tion or charitable purposes has been upheld. Walz v. Tax Com-
missioner
,
397 U.S. 664 (1970). Federal funds may go to build
college and university facilities at church-related as well as
secular institutions of higher learning. Tilton v. Richardson ,
403 U.S. 672 (1971). In these cases, such benefits to religious
bodies as undoubtedly exist were thought to be overshadowed by
valid secular aims. To a considerable extent the aid was "atmos-
4 .
pherically indifferent on the score of religion”; it was part
of a larger category of aid reaching well beyond religious bodies
only; and it was aid which could be administered so as not to in-
^For a comprehensive summary of recent decisions under the
Establishment and Free Exercise clauses of the First Amendment,
see Judge Rubin’s opinion in Wolnian v. Essex , 342 F.Supp. 399,
405
^^"(S.D. Ohio, 1972) aff ’d , 409 U.S. 808 (1972).
^Freund, ’’Public Aid to Parochial Schools,” 82 Harv.L.Rev.
1680-1683 (1969).
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vite continual church-state friction.
However, the channelling, in one way or another, of state
aid to the major teaching programs of parochial schools has, to
date, been rejected. In Lemon v. Kurtzman
,
403 U.S. 602 (1971)
the Supreme Court ruled unconstitutional Rhode Island legislation
to pay a 15% salary supplement to teachers of secular subjects at
non-public schools . It similarly held unconstitutional Pennsyl-
vania legislation permitting the state in effect to subsidize
non-public school secular education by ’’purchasing" it from the
school. The court developed three "tests" from the cumulative
criteria developed over many years:
First, the statute must have a secular legis-
lative purpose; second, its principal or pri-
mary effect must be one that neither advances
nor inhibits religion...; finally the statute
must not foster ’an excessive governmental en-
tanglement with religion ’
.
(pp. 612-13)
Applying these "tests" here, we find, as did the court in
Lemon, that the plan before us has a secular legislative purpose,
educating young people in secular subjects. We do not attempt to
apply the second "principal or primary effect" test, which the
Lemon court similarly by-passed. It is semantically confusing
in
this context; and, in any event, the third "entanglement" test
is
dispositive
.
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We hold that the New Hampshire plan fosters an excessive
governmental entanglement with religion. It places a "public
school" physically in the middle, or here, more accurately, on
the second floor, of a parochial school. Using Holy Infant facil-
ities, the public school teachers deal entirely with pupils en-
rolled at Holy Infant, sharing responsibility for their total in-
struction with the religious nuns who teach the same pupils at
other hours. Such a partnership- -one might even call it a merger
--requires continual interaction of the two faculties, whatever
the niceties of their legal relationship. Student discipline,
joint use of common facilities, and joint concern for individual
students, make interaction not only likely but unavoidable.
Holy Infant is controlled by the Roman Catholic Church
for the purpose of propagating and promoting the Catholic faith.
It is a religious institution. "Parochial schools involve sub-
stantial religious activity and purpose." Lemon , supra, 403 U.S.
at 616. The joint participation of public school teachers in the
daily activities of a parochial school invites either some com-
promise by Holy Infant’s staff of their own guaranteed right to
the free exercise of religion, or, by the secular teachers,
of
their secular independence. It fuses church and state
inextric-
ably in a church-dominated setting.
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Even more serious entanglement is bound to occur at higher
levels. Administratively, Holy Infant has now become part of the
responsibilities of the Nashua School Board. Frequent negotia-
tions between religious and secular authorities over matters such
as the number, adequacy and personality of the teachers assigned
to Holy Infant would seem to be unavoidable. Catholic parents
and the Bishop of Manchester must look to the School District for
redress if the teaching of secular subjects at their school causes
them concern in any particular. To some extent they and the reg-
ular public schools are in competition for the personnel and re-
sources of the School District.
One of the chief aims of the First Amendment is to prevent
divisive conflict along religious lines. "To have states or com-
munities divide on the issues presented by state aid to parochial
schools would tend to confuse and obscure other issues of greater
urgency." Lemon, supra
,
at p. 622.
Politically the dual-enrollment program invites local and
state religious partisanship. Holy Infant’s contract is typical
of others entered into between other New Hampshire parochial
schools and school districts. Projections for up to 10,000 dual
enrollment pupils were made for 1971-72. The legislation provides
for 100% state aid during the first year of operation and 50%
for
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the next year. School districts as well as the state legislature
h^ve to decide regularly how much money is to be diverted
towards support of the program. The New Hampshire regulations
provide that dual enrolijnent agreements must be approved by vote
of the school district or, in certain cities, the city council,
board of aldermen or other governmental unit. Thereafter they
must be approved by the state board of education. To obtain con-
tinued and increased aid. Catholics can be expected to engage in
political activity at the state and local levels. Non-Catholics
may well oppose them.
Moreover, every denominational and private school group
in New Hampshire cannot, obviously, expect to be tendered a dual
enrollment program tailored to its own separate educational goals.
Political lines may thus be drawn between Catholic and other re-
ligious and private school groups. As the machinery of the pro-
gram does not lend itself readily to equal treatment of all groups,
it invites competition along religious lines for acquisition of
scarce funds; groups with established religious schools are the
most likely to succeed. State and local authorities may be thrust
into denominational wrangling like that which fragmented New York
in the early part of the 19th century. See concurring opinion of
Brennan, J., Lemon , supra , 645-647.
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New Hampshire is in theory aiding "public schools.” But
creating mini
-public schools within the bosom of parochial schools
is merely a legalistic way of channelling direct financial aid to
the latter on a broad front. A pupil attending the "Arlington
Street Annex School" could have no doubt that his real school was
Holy Infant. The School District’s rental payments under the
lease are, in fact, a direct financial subsidy to Holy Infant.
While the District, in theory, receives a benefit (the leased
premises)
,
it holds them solely in order to confer further bene-
fits upon Holy Infant. The lease payments amount to a pure gra-
tuity which can be used by the parochial school for its own, reli-
gious purposes.
Defendants seek to distinguish Lemon on the ground that
the Rhode Island and Pennsylvania teachers, hired by the parochial
school were found to be likely to instill religious content into
the teaching of secular subjects. This may be so, although nothing
in the New Hampshire law or regulations prevents the School Dis-
trict from assigning teachers to Holy Infant equally sympathetic
to its religious mission. But we do not read Lemon as turning
solely on the danger of religious indoctrination. The Court
pointed out that to avoid indoctrination, the state would have
to provide a "comprehensive, discriminating and continuing
state
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surveillance These prophylactic contacts will involve exces-
sive and enduring entanglement between state and church." Lemon,
supra
,
619. In the present case, New Hampshire can be said to
have achieved the ultimate in prophylactic contact
:
placing a
public school within a parochial school. By so doing, while it
may have reduced indoctrination, it has exacerbated entanglement
to a point beyond that in Lemon.
We do not say, of course, that a released time program
for students attending a normal public school would necessarily
be unconstitutional. We hold merely that the creating and financ-
ing of an artificial public school within a church school creates
a constitutionally impermissible entangling of church and state.
A quite similar program was recently held unconstitutional in
Vermont . Americans United for Separation of Church and State v
.
Qakey
,
339 F.Supp. 545 (D.Vt. 1972).
DECLARATION AND ORDER
The lease and dual enrollment agreement between the Holy
Infant Jesus School and the Nashua School District for the year
1971-72 and for the current year are hereby declared to violate
the First and Fourteenth Amendments of the United States Consti-
tution .
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NH RSA 1931 :l-a and 198:21, and all regulations promul-
gated thereunder, to the extent they purport to authorize such
leases and dual enrollment agreements between a church sponsored
non-public school and a public school district, and for state
funding thereof
,
are hereby declared to violate the First and
Fourteenth Amendments of the United States Constitution.
Nothing herein is intended to prevent completion of com-
mitments and payment of preexisting grants for the school year
1972-73 or previous years. See Lemon v. Kurtzman
,
41 U.S.L.W.
4467 (U.S., April 2, 1973).
A permanent injunction shall issue enjoining the defend-
ants, their servants, agents and employees from negotiating, mak-
ing, executing, approving or funding for the school year 1973-74
or future years any leases or dual enrollment agreements, between
the Holy Infant Jesus School and the Nashua School District No.
42 similar to those executed for 1971-72 or for the current school
year
.
No costs.
May 1, 1973 /s/ Bailey
Aldrich
U. S. Circuit Judge"
/s/ Levin H. Campbell
U. S. Circuit Judge
/s/
U. S. District Judge
APPENDIX G
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THE STATE OF NEW HAMPSHIRE
ATTORNEY GENERAL
CONCORD
May 16, 1973
His Excellency, Meldrim Thomson, Jr.
Governor, State of New Hampshire
State House
Concord, New Hampshire
The Honorable David L. Nixon
President of the Senate
State House
Concord, New Hampshire
The Honorable James E. O’Neil, Sr.
Speaker of the House of Representatives
State House
Concord, New Hampshire
Your Excellency and Gentlemen:
I have today received a Memorandum and Order from the
United States District Court in response to the Motion for Clar-
ification, and Application for a Stay Pending Appeal which we
filed on May 10, 1973.
In today’s Memorandum and Order the Court stated that al-
though it was declaring all dual enrollment programs which do not
have distinguishing features from the Nashua arrangement, uncon-
stitutional, it was specifically enjoining only the program be-
tween the Holy Infant Jesus School and the Nashua School
District
Therefore, dual enrollment as it presently exists, may continue
to operate for the 1973-1974 school year until such
time as they
might be declared unconstitutional by the Supreme Court.
In the
case of Nashua, the question is academic because we
have been in-
formed that Holy Infant Jesus does not intend to
continue wit
dual enrollment under any circumstances.
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The Court, however, stated that it would make "no present
commitment" regarding the rule of Lemon v. Kurtzman
,
41 U.S.L.W.
4467, in which the Supreme Court recently held that payments
could be made for services rendered after the District Court up-
held a Pennsylvania program and before the Supreme Court struck
it down. Thus the State might be enjoined from continuing dual
enrolljnent in the middle of the school year if the Supreme Court
should declare it unconstitutional at that time. Moreover it
could even be enjoined from disbursing any payments due at the
time of an adverse ruling. These are the risks involved if the
State should go ahead and operate dual enrollment this coming
year. The policy decision, therefore, involves a weighing of the
possible risks. The significant point is that now the State has
the opportunity to weigh these risks.
Respectfully
,
Warren B. Rudman
Attorney General
APPENDIX H
MEMORANDUM AND ORDER OF THE FEDERAL DISTRICT COURT
FOR THE DISTRICT OF NEW HAMPSHIRE
ON DUAL ENROLLMENT
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UNITED STATES DISTRICT COURT
DISTRICT OF NEW HAMPSHIRE
AMERICANS UNITED FOR SEPARATION )
OF CHURCH AND STATE, )
DAVID D. VAN STRIEN
, )
ELEANOR L. SMART, )
JOHN L. WESTERHOFF, )
ROBERT DESROSIERS, )
GLORIA DESROSIERS, )
JOHN E. KIRKPATRICK, )
PHYLLIS KIRKPATRICK, )
JANE KIRKPATRICK, )
SYLVIA JOZITIS, )
ALEXANDER LINCOLN, JR., AND )
EMBERT W. PETERSON, )
)
Plaintiffs, )
)
)
NEWELL J. PAIRE, AS COMMISSIONER )
OF EDUCATION OF THE STATE OF )
NEW HAMPSHIRE
,
)
ROBERT W. FLANDERS, AS STATE )
TREASURER OF THE STATE OF )
NEW HAMPSHIRE, AND )
MARGARET Q. FLYNN, AS CHAIRMAN )
OF THE BOARD OF EDUCATION, )
NASHUA SCHOOL DISTRICT NO . 42 , )
NASHUA, NEW HAMPSHIRE, )
)
Defendants. )
CIVIL ACTION 72-3
MEMORANDUM AND ORDER
In response to defendants’ motion for clarification, the
court has not enjoined the operation of other schools; however,
it has affirmatively declared that dual systems which
do not have
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distinguishing features from the instant one are unconstitutional.
If defendants, in the face of this judgment, continue or initiate
comparable systems for the ensuing year, the court makes no pres-
ent commitment that the rule of Lemon v. Kurtzman
,
41 U.S.L.W.
4467 (U.S. April 2, 1973) will be applicable.
Our above statement seemingly moots defendants’ motion
for stay (see footnote, p. 2, defendants’ memorandum). For clar-
ity, ^however, the court is to be understood as declining to stay
the injunction relating to the Holy Infant Jesus School. It does
so in part because the affidavit shows that the injunction will
not effect irreparable damage and in part because it considers
the appeal offers but small chance of success.
If defendants nonetheless wish a stay of our order, or
other ruling that will ensure the application of the most recent
Lemon decision to other schools, they should apply to the Supreme
Court
.
/s/ Bailey Aldrich
U.S. Circuit Judge
/s/ Levin H. Campbell
U.S. Circuit Judge
U.S. District Judge
May 15, 1973
APPENDIX I
OPINION OF THE MASSACHUSETTS ATTORNEY GENERAL
TO THE COMMISSIONER OF EDUCATION RELATIVE TO
DUAL ENROLLMENT OF STUDENTS
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THE COMMONWEALTH OF MASSACHUSETTS
DEPARTMENT OF THE ATTORNEY GENERAL
State House, Boston 02133
Edward W. Brooke
Attorney General
Honorable Owen B. Kiernan
Commissioner of Education
200 Newbury Street
Boston, Massachusetts 02116
Dear Commissioner Kiernan:
You have requested my opinion on several questions rela-
tive to the implementation of United States Public Law 89-10.
Specifically, your letter, quoting language from §§ 203 and 205
of the Act, poses six questions:
”1) Does a student of a non-public (private or
parochial) school living in the town have the
right to attend a public school in the town
on a part-time basis (dual enrollment), or is
his right limited to attending a public school
on a full-time basis as in Chapter 76, section
5 of the General Laws?
”2) May a local school committee permit a student
who lives in the town and attends a non-public
school' to attend certain classes in the public
schools if proper 'arrangements can be made
therefor?
”3) Can a local school committee provide for in-
service training for teachers of non-public
schools either within the public school build-
ing itself, within the private school building,
or at another appropriate location?
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”4) Can the local school committee authorize a
public school guidance counsellor, remedial
reading teacher, et al. to go into a non-
public school and give the students the bene-
fit of their services where these services
are not provided in the non-public school?
”5) Can public money be used for the installation
or improvement of private elementary labora-
tories, shops, kitchens, and cafeterias?
”6) Can library resources, textbooks, and other
instructional materials be loaned to the non-
public school and retained on a loan basis
within said school, the title to which would
remain in the public authority?"
I know of no statutory or constitutional provision appli-
cable to this Commonwealth that either requires or prohibits a
so-called "shared time" program, under which a student attends a
public school for certain courses and a non-public (presumably,
but not necessarily, sectarian) school for others. See Zorach v.
Clauson
,
343 U.S. 306; Drinan, Religion, The Courts and Public
Policy, pp. 160-166. Even a commentator who strongly disagrees
with the policy underlying such a program has conceded that it is
constitutional. Pfeffer, "Second Thoughts on Shared Time," 79
Christian Century 779-780. Consequently, in response to your
first two questions, it is my opinion that a school
committee may
offer a part-time educational program if it wishes,
although, of
course
,
it may not be compelled to do so
.
301
Your third question poses- -at least in the first instance
--a statutory as well as a constitutional problem. A school com-
mittee, of course, derives its authority solely from the General
Court and cannot function in any way inconsistent with the legis-
lative grant of power. Opinion of the Justices
,
332 Mass. 785,
787. Kane v. School Committee of Woburn
,
317 Mass. 436, 438.
Sullivan v. School Committee of Revere
,
348 Mass. 162, 165. Fur-
thermore, a school committee can exercise only those powers which
have been expressly granted. Wright 6 Pit son v. Boston , 270 Mass.
338, 339. Brine v. Cambridge , 265 Mass. 452, 454-456. The gen-
eral power of a school committee is to have ’’charge of all public
schools” (G.L. c. 71, §37); certain implied powers must necessar-
ily flow from this broad delegation. But authority to take action
beyond what is necessary for the ordinary administration of the
local public school system must be specifically granted by the
General Court, and cannot simply be implied.
An examination of the statutes relating to school commit-
tees and to the administration of schools in general reveals
no
grant of authority for the conducting of a program of
in-service
training for private school teachers. A determination
by a given
school committee or even by the Department of
Education itself
that such a program is desirable is not sufficient.
Absent spe
302
cific statutory authority, it is my opinion that such a project
cannot be undertaken. In the light of this conclusion that the
present Massachusetts statutory framework does not permit such
a program, it would not be appropriate to consider the constitu-
tional issue. A decision as to the constitutionality may well
depend upon the type of statute eventually enacted, and upon the
particular facts of each case. See Illinois ex rel. McCollum v.
Board of Education
,
333 U.S. 203.
Your fourth question concerns the authority of a school
committee to send guidance counsellors and certain other local
school employees into private schools to give the benefit of their
services to students in such schools. Again, the question raises
both statutory and constitutional issues. I know of no statute
which permits a school committee to provide the services of a re-
medial reading teacher (to use an example given in your question)
to non-public schools. On the other hand, I call your attention
to G.L. c. 71, §38A, which I quote:
"The school committee of a town not in an oc-
cupational guidance and placement district may
employ a director or directors of occupational
guidance and placement , approved by the depart-
ment prior to his or their appointment, and may
fix his or their compensation, and a director
employed under this section shall, under the
direction and control of the supervisor of
guidance and placement provided for in section
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six B of chapter fifteen, give his whole time
to the occupational and employment problems of
the young people between the ages of sixteen
and twenty-three in said town. He shall use
all means available to furnish occupational
guidance and secure employment opportunities
for such persons. Every such director may
consult with and seek the advice of said super-
visor, and shall make an annual report to the
committee and forward a copy thereof to said
supervisor .
”
This legislation clearly contemplates the employment of
guidance counsellors who will give their services to all the
young people in a community between the ages of 16 and 23. In-
deed it is common knowledge, and I take notice of the fact, that
persons between the ages of 18 and 23 are usually not enrolled in
the public schools. If a guidance counsellor can do his job more
efficiently by meeting in various private schools, with persons
whom he has been appointed to counsel, then, the authorities in
charge of such schools consenting, there does not seem to be any
reason why he should not meet with them there. The Fourteenth
Amendment of the Federal Constitution apparently permits school
committees to provide certain services to students in non-public
schools, even when these are under sectarian control. See, for
example, Cochran v. Louisiana State Board of Education , 281
U.S.
370 (furnishing of textbooks); Everson v. Board of _
Education
_qf
Ewing Township, Pa., 330 U.S. 1 (provision for bus
transportation);
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Chance v. Mississippi State Textbook Board
, 190 Miss. 453; Board
of Education v. Wheat
,
174 Md. 314; Nichols v. Henry
,
301 Ky. 434.
I am of the opinion that the same power is open to the Commonwealth
and its political subdivisions, the provisions of Section 2 of
Article 46 of the Articles of Amendment to the Massachusetts Con-
stitution notwithstanding. See IX Op. Atty. Gen
., February 17,
1936.
Thus, in brief, my opinion is that pursuant to G.L. c. 71,
§38A guidance counsellors paid by local funds may counsel students
in non-public schools. The authority to send other school em-
ployees to non-public schools must be derived from specific stat-
utes. I cannot say abstractly whether such statutes, if enacted,
would be constitutional. Constitutionality would, of course, de-
pend upon the terms of the statutes enacted, and the specific
factual situations to which such statutes were to be applied.
With regard to the fifth question, I call your attention
to relevant parts of §2 of Article 46 of the Articles of Amend-
ment :
’’All moneys raised by taxation in the towns and
cities for the support of public schools, and
all moneys which may be appropriated by the com-
monwealth for the support of common schools
shall be applied to, and expended in, no other
schools than those which are conducted according
to law, under the order and superintendence of
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the authorities of the town or city in which
the money is expended; and no grant, appropri-
ation or use of public money or property or
loan of public credit shall be made or author-
ized by the commonwealth or any political divi-
sion thereof for the purpose of founding, main-
taining or aiding any school or institution of
learning, whether under public control or other-
wise, wherein any denominational doctrine is
inculcated, or any other school, or any college,
infirmary, hospital, institution, or educational,
charitable or religious undertaking which is not
publicly owned and under the exclusive control,
order and superintendence of public officers or
public agents authorized by the commonwealth or
federal authority or both. ...”
On the basis of this Article, I conclude that insofar as "public
money” refers to money appropriated by the Commonwealth or raised
by taxation in local communities, such money may not be used for
the purpose outlined in the fifth question.
There has been an opinion by an Attorney General that the
provisions of Article 46, §2 do not apply to federal funds dis-
tributed to the Commonwealth for a specific educational purpose.
Attorney General’s Report (1944), pp. 74-76. (See also United
States ex rel. Marcus v. Hess , 317 U.S. 537.) I agree with this
opinion. I do not
,
however
,
comment on whether under the First
Amendment to the Constitution of the United States federal money
may be expended for construction projects at sectarian institu-
tions. That is a question for interpretation by federal author!-
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ties. See I Op. Atty Gen . 562. It is neither appropriate nor
for a State Attorney General to pass upon the consti-
tutionality of federal legislation.
Accordingly, I answer your fifth question by stating that
neither state nor local funds may be used for the installations
and improvements which you mention but that there is no provision
in the State Constitution which prohibits state or local officials
from distributing federal funds for such purposes.
In answer to the sixth question, insofar as that question
concerns loans of certain educational materials to schools only
and not to students, it is my opinion that if the materials are
purchased with funds of a municipality or funds of the Common-
wealth, they may not be loaned to private institutions. Section
2 of Article 46, quoted earlier in this opinion, forbids the ’’use
of public . .
.
property . . . for the purpose of . . . aiding
. . . any school which is not publicly owned.” For the reasons
given in my answer to the fifth question, I see nothing in the
State Constitution which prohibits the local or state officials
from lending such materials to a private institution when they
are purchased with federal funds. Again, I consider it inappro-
priate for me to decide whether the First Amendment to the Con-
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stitution of the United States permits the loan of federally pur
chased materials to private sectarian institutions.
Very truly yours,
/s/ Edward W. Brooke
EWBrlp
/
APPENDIX J
SHARED RESOURCES PLAN" OF THE CATHOLIC DIOCESE OF FALL RIVER
SUBMITTED TO THE FALL RIVER SCHOOL COMMITTEE
AND TO THE COMMISSIONER OF EDUCATION
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CATHOLIC SCHOOL DEPARTMENT DIOCESE OF FALL RIVER
SHARED RESOURCES PLAN
Brief Description
The Shared Resources Plan is a proposal by which Public
and Catholic school systems pool their best resources in the edu-
cstion of children. Under this plan, a Public school system
would lease part of a Catholic school building for the entire
school day . In these facilities public school teachers would
teach secular subjects for half the school day to half the stu-
dent body of a cooperating Catholic school. Meanwhile, the Cath-
olic school would teach value oriented subjects to the other half
of the student body. At mid-day the students would exchange, so
that each student would spend half a day under Public school aus-
pices and half the day under Catholic school auspices.
Rationale
This plan is based on the combination of two generally ac-
cepted concepts:
1- Shared Time . The concept of shared time or dual enrollment
provides that students would spend part of their time under Cath-
olic school auspices learning subjects with a religious orienta-
tion, and the other part of their time under public school aus-
pices learning secular subjects. When this type of program is
discussed, it is usually assumed that the students will spend
part of the day at a Catholic school building, and the other part
of the day in a nearby public school building. This concept has
been generally endorsed throughout the country, has been encour-
aged by the Elementary and Secondary Education Act, and has been
ruled to be constitutional by the Attorney General of Massachu-
setts. (See Appendix A.) The main reason that it is not more
commonly put into use is that most public school systems are al-
ready short of facilities, and are not in a position to take
Catholic school students for part of the school day. Another
difficulty is that unless the two schools are located near each
other and have coordinated schedules, it is practically impossible
because of administrative problems to implement such a program.
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2- Leasing of non-public school buildings
. Recently Dr. Neil V.
Sullivan, Commissioner of Education for Massachusetts, advised
that if a Catholic school was about to close in a given community,
the local public school authorities should consider renting the
school facilities and hiring the teachers of that Catholic school.
(See Appendix B.) He has further indicated that he sees no legal
obstacle to leasing a school for part of the day. (Appendix C)
In fact, many communities throughout the state are presently leas-
ing rooms in Catholic schools and other church facilities to help
meet their classroom shortage.
The shared resources plan takes the well accepted concept
of shared time and solves the problem of lack of public school
facilities by providing for the leasing of Catholic school facil-
ities and making them in effect public school facilities for the
purpose of shared time.
Details of the Program
Administration and Teachers
The Catholic school and public school would operate in
the same building in cooperation with one another, but under com-
pletely independent control. It has already been proven in prac-
tice that this arrangement can work, since the public school de-
partment in a number of communities, such as Fall River, already
rents classrooms in Catholic schools and has operated a completely
independent program with no conflict with the on-going Catholic
school program in the building.
The public school sector would be under the direct policy
control of the School Committee of the City of Fall River. It
would have the usual provisions for administrative control and
supervision that any public school would have. It would have its
own separate principal in residence if the School Committee deemed
it necessary. The teachers would be public school employees, sub-
ject to the usual contractual arrangements and personnel policies
of the Fall River School Department . Where convenient , the Fall
River School Department could hire any of the teachers who had
previously worked in the Catholic school. However, this would
not be a condition of the agreement, and if such teachers were
hired, they would be completely under the direction of the public
schools
.
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Leasing Arrangement
The public school department and the parish which owns
the school would enter into a lease contract by which the public
school receives complete use and control of the given section of
the building or a given number of classrooms during the specified
hours of a school day . The owner of the building would provide
heat and other utilities, custodial care, and general long term
maintenance. In return for this, the school department would pay
a specified fee, which would be considerably less than the actual
cost of these services. Based on information available, the cost
would be estimated at $1,500 per classroom per year. Facilities
used jointly by public and Catholic school sections, such as
library, auditorium, offices, health rooms, etc. would be offered
free by the Catholic school.
Division of Time
Each student would spend half of the school day, approxi-
mately two and one half hours, under Catholic school auspices, and
the same amount of time under public school auspices. In a large
school where there are two classes for each grade, one half of
the students would spend the morning under public school auspices
while the other half spent the morning under Catholic school aus-
pices. At mid-day the two groups would exchange, so that each
teacher would be teaching the same subject matter twice a day to
two different groups of students.
The Catholic school half of the day would include the
following subjects: Religion, Social Studies, and Reading or
Language Arts. (The latter subjects are not considered to be
religiously oriented, but are included to balance out one half
of the day
.
)
The public school half of the day would include the fol-
lowing subjects: Mathematics, Science, Language Arts, Music, Art
and Physical Education.
Where possible, a hot lunch program would be provided
under public school administration.
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Eligibility of Students
Any student would be allowed to attend this type of school,
provided that the parents agreed to accept the program offered by
the Catholic school segment of the day. The usual nominal tuition
of $50 per student would be charged by the Catholic school section,
but no child would be denied admission through inability to pay
the tuition. In the event that more children applied than could
be accommodated by the present facilities, first priority would
have to be given to members of the parish, since the parish subsi-
dizes the overall cost of the school through its voluntary giving.
However, next priority would be given to children living within a
predetermined geographical area surrounding the school, whether
they are members of the parish or not. No child would be refused
admission on account of race or religion.
If a sufficient number of children were involved, provi-
sion would be made for children of other religions to receive in-
struction in their religion during the regular religion period in
the Catholic school portion of the day. This provision would have
far-reaching ecumenical promise, and might merit considerable
study by leaders of other religious groups in the area.
Pilot School
Sacred Heart School . One of the schools best suited for this type
of project would appear to be Sacred Heart School, Fall River.
The school is located in the Model Cities area with a concentra-
tion of low income families. Although the school has sixteen
classrooms, as of a year ago the school began to accept only one
first grade because of the prohibitive cost of running the full
operation. Therefore, enrollment of the school will eventually
be half of its previous enrollment. At the same time, another
nearby school, St. Roch’s School, is planning curtailment of grades
and possibly the eventual phase-out of the school. Therefore,
there will be a considerable loss of educational facilities in
this area if some adjustment does not come from the public domain.
‘f
Sacred Heart School is a comparatively new building with
excellent physical facilities. In addition to its sixteen regu-
lar classrooms, it contains a large auditorium which can also
be
used as a gymnasium, a cafeteria and kitchen, a large
general pur
pose room which has been previously used as a Pre-primary ,
a good
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central library, a music room, office space and health room facil-ities, and good outdoor play areas.
Since the school has provisions for two classes of each
grade, it lends itself readily to a shared time program in which
one class of each grade could spend the morning under public
school auspices, and the other class could spend the afternoon
under these auspices. Either the entire first or second floor
could be leased by the public school department and operated as
a public school. Some rearrangement of furniture and other de-
tails would be necessary, but there would be no necessity for any
major type of renovation. Both the public school segment and the
Catholic school segment could share common facilities such as the
library, auditorium, etc. according to a predetermined schedule.
St . Anne ' s School . This is another school in the inner-city area
of Fall River which serves a large low income population. The
parish school is presently experiencing severe financial difficulty
and may have to curtail its program in the future. Also, the
neighboring school of St. Louis parish appears to face closing
within the year, and these students will have to be absorbed into
another school.
St. Anne’s School has excellent physical facilities. It
has a total of thirty classrooms, along with a large auditorium
which could be used as a gymnasium, central library, excellent
office space and facilities for auxiliary services. It has a good
outdoor play area adjacent to the school, and is only one block
from South Park. The physical arrangement of the building is such
that it would be very easy to lease one floor or one wing of the
building to the public school department and have it operate as a
separate public school
.
St. Matthew ’s-St. Michael’s Schools . A slightly different type
of approach to the same basic experiment could be used with rela-
tion to St. Michael’s and St. Matthew’s Schools in Fall River,
where the two school properties are adjacent to one another. In
this situation, the entire building of St. Matthew’s School would
be leased to the public school department and operated independ-
ently as a public school during the regular school day. The com-
bined student bodies of St. Michael’s and St. Matthew’s Schools
would attend half of the school day under Catholic school aus-
pices at St. Michael’s School, and the other half of the day under
public school auspices at St. Matthew’s. It might also be pos-
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sible to include students from St. Joseph’s School in this pro-
gram, since this school is in danger of closing.
There is a definite need for some type of relief afforded
to these three schools in the north end of Fall River. All of
them are experiencing serious financial difficulty, and two of
them appear to face the prospect of complete closings in the next
year or two.
Note
One of the problems presented in this program is that
there are a number of students from the suburbs in each of these
schools. It would not appear to be within the legal authority of
the City of Fall River to provide a public school education for
residents of another town. This would have to be resolved by
either transferring these students to another school, arranging
some kind of tuition payment with the suburbs involved, or having
the parents of these students pay a pro-rated tuition to the City
of Fall River. In any case, this would only be a temporary prob-
lem until the suburban students presently enrolled in these schools
had completed their elementary school education. The Catholic
School Department would consider that it has a commitment to these
students who are presently enrolled in the schools, but would ac-
cept no new students who are not residents of Fall River.
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APPENDIX A
An Opinion from the Attorney General to
the Commissioner of Education
June 13, 1966
”I know of no statutory or constitutional provision ap-
plicable to this Commonwealth that either requires or prohibits
a so-called ’'shared-time" 'program, under which a student attends
a public school for certain courses and a non-public (presumably,
but not necessarily, sectarian) school for others "
"Consequently, in response to your questions, it is my
opinion that a school committee may offer a part-time educational
program if it wishes, although it may not be compelled to do so."
APPENDIX B
Commissioner of Education
Memorandum No. 12
11-4-69
3. In those cases where such changes (closing of non-public
schools) appear imminent, that the local public officials
examine the possibility of leasing the schools in question
and employing current staff regardless of their lay or re-
ligious status, if it should prove feasible.
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APPENDIX C
COPY
THE COMMONWEALTH OF MASSACHUSETTS
Department of Education
182 Tremont Street
Boston, 02111
November 14, 1969
Dr. Wayne R. Peters
Superintendent of Schools
Lowell, Massachusetts
Dear Dr. Peters:
I am in receipt of your letter of October 30, 1969, in
which you raised the question of the church leasing school facil-
ities to the public schools for certain hours during the school
day.
We know now in Massachusetts, as well as in many other
states, cities and towns have leased church property for emergency
purposes, and for a year at a time. These instances were the
leasing of the complete church property, and during that time of
the lease, the property was operated and used as a part of the
public school system without any sectarian control over it what-
soever. In other words, in the operation of the property which
is owned by the church, there was no difference in the use of
this property and other public school property.
Youi? question poses for the first time the possibility of
leasing for a part of the school day, and I assiame that at the end
of the public school day, the parochial school authorities would
have jurisdiction over the property until the opening of school
the following morning and could conduct religious classes in the
school and would be able to use it on weekends
.
Our General Counsel feels that this probably can be done,
but during the period of the operation by the public school
author
ities, the school would have to be conducted the same as
the pub-
lic school without any sectarian influence, and obviously
without
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any religious teaching and, according to the opinion of the At-
torney General as far as hiring teachers wearing religious garb
is concerned, I quote the following from the A. G. Opinion, dated
July 11, 1966.
"I know of no provision in the Constitution that
bars any person from public employment because
of his religious affiliation or his membership
in a religious order. (Indeed, it would be con-
trary to the laws of this Commonwealth to deny
public employment as a teacher to any person
solely because of his religious beliefs or his
clerical status. (See G.L. c.lSlB, §§1 and 4.)
It has also been held that there is no violation
of the Federal Constitution when a teacher em-
ployed by a public school system appears regu-
larly in habit of garb which generally identified
him (or her) as having a particular religious
status. Hysong v. Gallitzin Borough School Dist
.,
164 Pa. 629, 657-658. Garhardt v. Heid, 66 N.D.
444, 459. State ex rel. Johnson v. Boyd
,
217 Ind.
348, 370-371. Rawlings v. Butler
,
290 S.W.2d 801,
805-806 (Ky.). Moore v. Board of Education of
Southwest Local School District No. 15588
,
212 N.E.
2d 833, 841 (Ohio CP). I agree with the holdings
of these cases that specially garbed members of
religious orders may be hired as teachers in pub-
lic schools. However, pursuant to G.L. c. 71, §38,
a school committee need not hire specially garbed
members of religious orders if it feels that ’the
effect of [their attire] worn... at all times in
the presence of their pupils would be to inspire
...sympathy for the religious denomination to
which they .. .belong. ’ 0 ’ Connor v. Hendrick , 184
N.Y. 421, 428. Zellers v. Hef
f
,
55 N.M. 501, 525.
See Berghorn v. Reorganized School Dist. No. 8 ,
364 Mo. 121; concurring opinion of Mr. Justice
Brennan in Schempp v. School District of Abington
Township, Pa ., 374 U.S. 203, 262. fn. 28."
Of course, these teachers if hired would have to comply
with the provisions of Chapter 71, Section 38G of the General Laws
concerning certification.
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I think it is a road to be pursued and I suggest that theCity Solicitor of Lowell be brought into the picture because the
Department opinion in a matter of this nature is advisory only
and is not binding on anyone. ’
If this Department can be of any further help, we shall
be very pleased to participate.
Sincerely yours
,
NEIL V. SULLIVAN
Commissioner of Education
NVS:lp
cc; Richard Cardinal Cushing
P.S. Since writing this letter I understand Brockton has entered
into such an arrangement with a parochial school for the
use of a building during certain parts of the day.
APPENDIX K
OPINION OF THE CORPORATION COUNSEL OF THE CITY OF
FALL RIVER, MASSACHUSETTS TO THE FALL RIVER
SCHOOL COMMITTEE RELATIVE TO
THE ’’SHARED RESOURCES PLAN"
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CITY OF FALL RIVER, MASSACHUSETTS
LAW DEPARTMENT
City Hall
April 21, 1970
Honorable Nicholas W. Mitchell
Mayor’s Office
City Hall
Fall River, Massachusetts
Dear Mayor Mitchell:
At your request I hereby render to you, and through you
to the School Committee, this opinion on the legality of the
shared resources plan submitted to the School Committee by the
Reverend Patrick J. O’Neill, Superintendent of the Catholic School
Department
.
The plan embodies four main concepts:
I
.
Administration and Teachers
II Leasing Arrangement
III Division of Time
IV
.
Eligibility of Students
Each phase will be dealt with independently and in the order sub-
mitted by Father O’Neill. To avoid any ambiguity or misunder-
standing, the proposals as submitted are summarized at the begin-
ning of the pertinent discussion. The opinion concerning each
concept is necessarily limited to these specific proposals--no
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facts have been inferred nor are alternates considered. Nothing
herein contained is to be construed as an opinion on shared re-
source plans in general but rather limited specifically only to
this plan as conceived and presented by Father O’Neill.
The vast general interest in the subject matter dictates
that this opinion be made public--permission therefor is hereby
granted. In order to avoid any misrepresentation I would only
request that this opinion be quoted in toto if used in the public
press.
Notes refer to law and other authorities compiled at the
end of this opinion.
I. Administration and Teachers
1. The public school sector would be under the di-
rect policy control of the School Committee of the
City of Fall River.
2. The teachers would be public school employees.
3. The Fall River School Department could hire any
of the teachers who had previously worked in the Cath-
olic school—however, this would not be a condition
of the agreement
.
4. If such teachers were hired they would be com-
pletely under the direction of the public schools.
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OPINION
This phase can be rather summarily dealt with. It pro-
poses a public school system under direct "policy control" of the
School Committee, recognizing that the teachers would be public
school employees "completely under the direction of the public
schools." It does not make it a condition that the City hire
teachers who had previously worked in the Catholic school system.
I find nothing herein contained in conflict with the statutory
powers, duties or limitations of the Fall River School Committee.
II. Leasing Arrangement
1. The public school department and the parish which
owns the school would enter into a lease contract.
2 . The public school would receive complete use and
control of the given section of the building.
3 . The owner of the building would provide heat and
other utilities, custodial care and general long-term
maintenance
.
4. The’ school department would pay a specified fee
* in return for the services and the space leased.
5. The facilities used jointly by public and Catholic
school sections, such as library, auditorium,
offices,
health rooms, etc., would be offered free
by the Cath-
olic school.
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OPINION
Every town shall maintain a sufficient number of schools
for the instruction of all children who may legally attend a
PUBLIC (emphasis supplied) school therein. (Note No. 1)
Every town shall provide and maintain a sufficient number
of school houses properly furnished and CONVENIENTLY located (em-
phasis supplied) for the accommodation of all children therein en-
titled to attend the PUBLIC SCHOOLS (emphasis supplied) . . . the
School Committee unless the town otherwise directs, . . . shall,
at the expense of the town, PROCURE A SUITABLE PLACE FOR THE
SCHOOLS (emphasis supplied) if there is no school house. (Note
No. 2)
The School Committee, WHEN NECESSARY, (emphasis supplied)
may provide TEMPORARY (emphasis supplied) accommodations for
school purposes. (Note No. 3)
’’School house” is defined as any building or premises in
which public or private instruction is afforded to more than ten
(10) pupils at any one time. (Note No. 4)
The above quoted statutory mandates, in my opinion,
af-
ford ample authorization to the School Committee for
the acquir-
ing by lease of additional schoolroom space for
PUBLIC SCHOOL
PURPOSES, PROVIDED there exists in the discretion
of the School
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Committee the need for such additional space. The leasing ar-
rangement per se as proposed in the O’Neill report granting to the
School Department expressly by the terms of the lease contract
’’complete use and control of the given section of the building
(leased) or a given number of classrooms (leased) during the spe-
cified hours of the school day,” I therefor consider proper and
within the limitations prescribed by the statutes of this Common-
wealth and the City Ordnances of the City of Fall River.
III. Division of Time
1. Each student would spend half of the school day
(approximately 2-1/2 hours) under Catholic school
auspices, and the same amount of time under Public
school auspices.
2 . At mid-day the two groups would exchange
.
3 . The Catholic school half of the day would include
the following subjects: Religion, Social Studies and
Reading, Language, Arts.
4. The Public school, half of the day would include
the following subjects: Mathematics, Science, Lan-
guage, Arts, Music and Physical Education.
a
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OPINION
An arrangement called shared time or dual registration,
or part-time enrollment, is being presently practiced by at least
280 school systems scattered throughout 35 states. (Note No. 5)
In analyzing this particular proposal, the primary issue
raised is the legality of requiring a student to accept the juris-
diction and prescribed curriculum of a parochial school system
for the defined part of a school day as a condition for receiving
a public school education for the balance of the school day.
Conversely this proposal makes it incumbent upon the student to
accept the jurisdiction and prescribed curriculum of the public
school system as a condition for a parochial school education.
It is not the purpose of this opinion to define the powers of the
non-public school system. It is conceivable that the non-public
school system, since it is a private system essentially supported
by tuition funds, might lay down any conditions of attendance no
matter how restrictive or arbitrary in nature. The public school
system, however, is, not permitted this latitude. Every child
shall have a RIGHT (emphasis supplied) to attend the public school
system of the town where he actually resides subject to REASONABLE
(emphasis supplied) regulations as to numbers and qualifications
of pupils to be admitted ... and as to other school
matters as
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the School Committee shall from time to time prescribe. No child
shall be excluded from a public school
. . . on account of race,
color or religion. (Note No. 6)
Ordinarily school committees may exercise only those powers
specifically granted by the General Court. (Note No. 7)
Authority of the school committee to take action beyond
what is necessary for the ORDINARY ADMINISTRATION (emphasis sup-
plied) of a local school system must be SPECIFICALLY (emphasis
supplied) granted by the General Court. (Note No. 8)
A condition or regulation that would require a student to
accept religious education, whether it be his own or another’s,
is not a ’’reasonable regulation” nor ’’school matter” intended
within the general and implied powers of the school committee.
Articles of Amendment XLVI to the Massachusetts Constitu-
tion specifically prohibits the expenditure or use of public money
or property for the purpose of maintaining or aiding any school
WHETHER UNDER PUBLIC CONTROL OR OTHERWISE (emphasis supplied)
wherein any denominational doctrine is inculcated. I find it un-
necessary in this opinion at this time to discuss whether or not
the O’Neill proposals could be considered a use of public money
prohibited by said article. This article is referred to only for
the purpose of setting forth the well-defined, unequivocal
intent
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of thiG Mq s s3clrusGtt s Constitution tiist thiG public school systGin
bG absolutGly fpGG from any danominational doctrina
. It is thara-
fora not surprising that a caraful axamination of tha law of Mas-
sachusatts ravaals tha absanca of a spacific powar grantad by tha
Ganaral Court to tha school committaas to astablish such a regu-
lation or condition.
The First Amendment to the United States Constitution pro-
vides, in part, as follows: ’’Congress shall make no laws respect-
ing an establishment of religion, or prohibiting the free exercise
thereof. ...” This provision has been held applicable to action
by the States or any of their political sub-divisions. (Note No. 9)
The minimum meaning of the establishment clause has been
spelled out by the Supreme Court in Everson v. Board of Education,
330 U.S. 1 (1947), as follows:
’’The establishment of religion clause of the
First Amendment means at least this: Neither
a State nor the Federal Government can set up
a church. Neither can pass laws which aid one
religion, aid all religions, or prefer one re-
ligion over another. Neither can force nor
influence a person to go to or to remain away
from church against his will or force him to
profess a belief or disbelief in any religion.
No person can be punished for entertaining or
professing religious beliefs or disbeliefs,
for church attendance or non-attendance."
The majority and minority in the Everson case agreed upon
that definition. The Supreme Court further noted
such agreement
rI
9
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in McCollum v. Board of Education, 333 U.S. 302, 210-211 (1948)
and in Torcaso v. Watkins, 367 U.S. 488, 492-493 (1961). See also
Opinions of the Justices of the New Hampshire Supreme Court dated
October 7, 1967 (233 a. 2d 832). Whether or not the definition of
the Establishment Clause was dictum in Everson, it indisputably
became the ratio decidendi in the McCollum case as acknowledged
by the Supreme Court’s opinion in the Torcaso case. That defini-
tion of establishment was reaffirmed in the opinion of the Chief
Justice in McGowan v. Maryland, 366 U.S. 420, 443 (1961), and by
the unanimous opinion of the Supreme Court in Torcaso, above re-
ferred to.
The ’’division of time” as proposed in the Father O’Neill
plan and the statements and inferences to be gleaned from the
Father O’Neill eligibility proposal further discussed below would
impose religious education on each student covered by the total
plan. This premise is completely repugnant to the philosophy and
mandate of the accepted definition of the Establishment Clause re-
ferred to in that portion of the United States Constitution
quoted
above. The least that can be said about the Establishment
Clause
is that it not only guarantees freedom, without
threat of inter-
ference or reprisal, to choose a specific religion,
but also guar-
antees the same unfettered right to choose NO
religion.
0
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Opinions of the Attorney General are binding only upon
State offices (Note No. 10)--nevertheless
,
they do offer some
guidance. On June 13, 1966 Attorney General Edward W. Brooke, in
answer to the following specific question raised by Commissioner
of Education, Honorable Owen B. Kiernan, "No. 1. Does a student
of a non-public (private or parochial) school living in the town
have the right to attend a public school in the town on a part-
time basis (dual enrollment), or is his right limited to attend
a public school on a full-time basis as in Chapter’ 76, Section 5
of the General Laws?" ’^o. 2. May a local school committee per-
mit a student who lives in the town and attends a non-public
school to attend certain classes in the public schools if proper
arrangements can be made therefor?".
Opined: "I know of no statutory or constitutional provisions ap-
plicable to this Commonwealth that either requires or prohibits a
so-called "shared time" program under which a student attend a
public school for certain courses and a non-public (presumably,
but not necessarily, sectarian) school for others. . . . It is my
opinion that a school committee may offer a part-time educational
program if it wishes, although, of course, it may not be compelled
to do so." (Note No. 11) This opinion might be distinguished
from the present fact situation in the following
particulars:
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1) The opinion referred to a single student --would the opinion
have been the same if an entire student body had been involved?
2) The opinion concerned itself with the question of attending
certain classes—not a total curriculum as is presently proposed
under the Father O’Neill plan. 3) The question was not raised
whether the public school segment could likewise attend or be
compelled to attend classes in non-public schools. 4) No ques-
tion of eligibility was raised.
I have attempted to show that the issues in the Attorney
General’s opinion were not the same as are presently before us.
Unfortunately, we cannot at this time determine whether or not
his opinion would have been different if it had been rendered with
regard to this specific plan. I can only say that if the opinion
would have been the same, then for the reasons stated above, I
would have to emphatically disagree. I note without further com-
ment additional problems and legal issues involved in this
pro-
posal-for example, responsibility for discipline, standards and
consistency of grading practices, school calendar with
respect to
the observance of religious holidays
.
In summary, it is my opinion that Father
O'Neill's pro-
posal for "division of time" cannot be accepted
nor implemented
by the Fall River School Committee
because it is contrary to the
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accepted interpretation of the First Amendment to the United States
Constitution, to the Articles of Amendment XLVI of the Massachu-
setts Constitution and goes beyond the limitations of powers
granted or implied to the School Committee under the General Laws
of the Commonwealth of Massachusetts.
IV. Eligibility of Students
1. Any student would be allowed to attend provided
his parents agreed to accept the program offered by
the Catholic school segment of the day.
2 . In the event more children applied than could be
accommodated, first priority would have to be given
to members of the parish.
3. Next priority would be given to children living
within a pre-determined geographical area, whether
they are members of the parish or not.
4. No child would be refused admission on account
.of race, or religion.
5. If a sufficient number of children were
involved,
provision could be made for children of other reli-
gions to receive instructions in their religions
dur-
ing the regular religion period.
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OPINION
Every town shall provide and maintain a sufficient number
of school houses . . . conveniently situated for the accommoda-
tion of all children therein entitled to attend the public schools.
(Note No. 12) A school house is any building or premises in which
public or private instruction is afforded to more than ten (10)
pupils at any one time. (Note No. 13) Every child shall have a
RIGHT TO ATTEND THE PUBLIC SCHOOLS (emphasis supplied) of the town
where he actually resides subject to such REASONABLE (emphasis
supplied) regulations as to numbers and qualifications of pupils
to be admitted and as to other SCHOOL MATTERS (emphasis supplied)
as the School Committee shall from time to time prescribe. NO
CHILD SHALL BE EXCLUDED FROM A PUBLIC SCHOOL ... on account of
race, color or religion.
Assignment of pupils in various schools throughout the
City clearly is essential to the proper functioning of
a school
system. (Note No. 14) It is clear from the pertinent
law quoted
above that every child in the City has a statutory,
guaranteed
right to attend a public school in the City, subject only
to
reasonable regulations laid down by the School
Committee with re-
gard to numbers and qualifications and as to
other school matters
The assignment of pupils in various
schools is a proper function
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of the School Committee
.
Overall there is an express prohibition against the ex-
clusion on account of race or religion. Under Father O’Neill’s
proposal standards of assignment of students to the school would
be established by the parochial school system, thus necessitating
the improper delegation of this important function now properly
in the School Committee. The plan would make attendance at a
given school dependent upon the ’’acceptance of the program offered
by the Catholic school”- -in the event that more children applied
than could be accommodated, ’’first priority would have to be given
to members of the parish”. The proposal further states that ”if
a sufficient number of children were involved, provision could be
made for children of other religions to receive instruction in
their religion. . . .” Father O’Neill further states that no
child would be refused admission on account of race or religion”
but he makes it a condition that in the event of a space
problem
first priority would have to be given to ’’members of the
parish
and that, in any event, every pupil attending would
be required
to accept some religious instruction. We
therefore reach the in-
escapable conclusion ”if a sufficient number of
children were not
involved,” a requirement of eligibility would
be parental agree-
offered by the Catholic school segment
ment to accept the program
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of the day. If "a sufficient number of children were involved”
then a requirement of eligibility would be parental agreement to
accept a program of some religious instruction offered during the
religious instruction segment of the day. In either event, eli-
gibility ultimately would be based on the absolute mandate requir-
ing acceptance of some religious instructions for part of the
school day
.
For all the reasons stated under Point 3 above, this con-
cept clearly contravenes the First Amendment to the United States
Constitution and is contrary to the philosophy of Articles of
Amendment XLVI of the Massachusetts Constitution as well as goes
beyond the limitations of the duties and powers of the School
Committee
.
An opinion of this nature would be lacking without refer-
ence to the cases reviewed by the United States Supreme
Court
bearing on the general issues. Many breaches have already
been
made in the so-called wall of separation between
Church and State
as allegedly erected by the First Amendment .
They have been made
in order to make possible the continuation
of private education.
Thus in Everson v. Board of Education,
330 U.S. 1 (1947) a major-
ity of the Justices of the United States
Supreme Court held a
State Statute constitutional which
provided for reimbursement of
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bus fares for school children irrespective of the type of school
which they attended. According to Professor Paul A. Freund, the
decision ’’rested on the analogy of police and fire protection for
church buildings; a general safety measure could be applied for
the benefit of the community . . . irrespective of the religious
or non-religious character of the beneficiaries.” The Everson
case was used as a precedent in Board of Education v. Allen, 392
U.S. 236 (1968). In the Allen case the United States Supreme
Court affirmed the decision of the New York Court of Appeals which
held that ’’merely making available secular text books at the re-
quest of the individual student and asking no questions about
what school he attends" is constitutional. It was admitted that
church-related schools serve a public purpose.
Hence, the policy of permitting the use of public funds
for children in private schools does not offend against the so-
called wall of separation doctrine when the money is being
used
primarily for the benefit of the community or public purpose
re-
gardless of the religious character of the school in
question.
The same purpose will support such welfare services
for children
as free medical examinations and hot lunches
for all school chil-
dren wherever they may be found. Ihe same
is true of money for
prizes and awards won in academic competitions
to be used by
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recipients as they please. (Note No. 15)
Legal interpretations in case law seem to preclude direct
use of tax funds to benefit any private educational program. The
major borderline area revolves around a child-benefit theory in
which it is contended that such services as pupil transportation,
school health services and school lunch programs are not an aid
to educational institutions as such but rather services to chil-
dren having no direct bearing on the particular instructional pro-
gram of a school. These services apparently do not contravene the
First Amendment to the Constitution. (Note No. 16)
The United States Supreme Court is now about to be asked
to take one more step and uphold the constitutionality of state
aid for defraying part of the salaries of teachers who teach sec-
ular courses in church-related schools. It is expected that
the
issue will soon be before the United States Supreme Court.
The
consequence of a recent decision in a lower Federal Court
declared
that such aid did not violate the First Amendment.
The Legisla-
ture of Pennsylvania in June, 1968 passed a law
authorizing such
aid. In June, 1969 a suit was filed in the
United States Dis-
trict Court whereupon a Federal three-judge bench,
by a vote of
two to one, dismissed the suit which had
challenged the constitu-
Statute. This is the first case intionality of the Pennsylvania
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the Federal Courts which approved State aid directly to education
in parochial schools. Other States besides Pennsylvania have
passed statutes providing for direct financial aid to private
schools, although they are church -related . The States include
Connecticut, Ohio and Rhode Island. Recently, Michigan State
Senate approved a three-year program of twenty-five million dol-
lars under which non-public schools could receive up to 35% of
the estimated average salary paid to lay teachers. The disposi-
tion of the Pennsylvania case by the United States Supreme Court
will decide the fate of all these statutes--it will also be con-
trolling as to the effect of other future court decisions on the
matter in question.
The Supreme Court cases have thus far dealt with the sev-
eral issues on the question of public aid in relation to non-
public schools. This present opinion concluding that division of
time and eligibility of students as proposed by Father O’Neill
are illegal, does not consider the matters as necessarily
depend-
ent upon any question of financial aid but rests squarely
on the
guarantee of freedom of religion and the inherent
co-existent
right contained therein—freedom to choose no religion.
These
freedoms cannot be interfered with by any power
presently granted,
specific, generally or inferred, to the School
Committee.
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According to objective natural law philosophy, parents
have the most basic right to educate their children. This fol-
lows from the natural relationship existing between parent and
child. (Note No. 17) The child is not the mere creature of the
State . Those who nurture him and direct his destiny have the
right, coupled with the high duty, to recognize and prepare him
for additional obligations. (Note No. 18) As basic as is the
parental right, it is the duty of the State to supply the means
and system for such an education. I am aware of the critical
situation as represented by the Catholic School Department. What
is at stake is the educational future of the children of the City
of Fall River--a problem which cannot be taken lightly.
This opinion is not intended to conclude that an accept-
able solution is not possible through a combination of public and
Catholic school resources--this opinion is intended and does so
state that for the reasons enumerated and by the authorities cited,
the plan as proposed by Father O’Neill goes beyond the present
statutory limitations and is contrary to the Massachusetts and
the United States Constitutional philosophies. I am
confident
that the members of the Fall River School and Catholic
School De-
partments are dedicated to the basic consideration-the
future
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welfare of our children- -and that they shall be able to reach a
workable solution.
Respectfully submitted,
/s/ BERNARD H. HERMAN,
Corporation Counsel
City of Fall River
BHH/y
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APPENDIX L
OPINION OF THE MASSACHUSETTS ATTORNEY GENERAL
TO THE COMMISSIONER OF EDUCATION
RELATIVE TO THE PROPOSED
"SHARED RESOURCES PLAN"
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THE COMMONWEALTH OF MASSACHUSETTS
DEPARTMENT OF THE ATTORNEY GENERAL
State House . Boston 02133
June 24, 1970
Honorable Neil V . Sullivan
Commissioner of Education
182 Tremont Street
Boston, Massachusetts 02111
Dear Commissioner Sullivan:
This is in reply to your letter of June 5, 1970 addressed
to Attorney General Quinn, requesting an opinion with respect to
the legality of a "Shared Resources Plan" submitted to the Fall
River School Committee . You state that you have submitted the
opinion request on the petition of the Fall River School Commit-
tee, and that the City Solicitor of Fall River has already ruled
the plan unconstitutional.
The opinion of the City Solicitor must be regarded as
final and conclusive in this matter. I have previously informed
the Mayor of Fall River that the Attorney General would not
render
an opinion to him on this question, inasmuch as the request at
that time came from a municipal official. Although you are
an
officer of the Commonwealth and entitled to request an opinion
from the Attorney General on questions relating to the
discharge
of your official duties, the instant request does not
appear to
fall within that category. It is, in effect, a
request to
an opinion to a municipal board, and this Department
has no author-
ity to render such advice. See G. L. c. 12, §3,
Op. Atty. en.,
January 29, 1935, p. 30.
Therefore, I must regretfully advise that the
Attorney
General cannot give you an opinion on the
question you pose.
Yours very truly,
/s/ WALTER H. MAYO III
Assistant Attorney General
Chief, Administrative Division
WHM:AMJ
APPENDIX M
DESCRIPTION OF THE "MARLBOROUGH PLAN
OF DUAL ENROLLMENT"
MARLBOROUGH PUBLIC SCHOOLS
MARLBOROUGH, MASSACHUSETTS
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March 18
,
1971
Mr . David F . Cronin
Assistant to the Commissioner
Department of Education
182 Tremont Street
Boston, Mass. 02111
Dear Mr. Cronin:
In regard to your letter of February 25, 1971, the following is
offered
:
The City of Marlborough School Department and the Immaculate Con
ception Parish in Marlborough have established an educational
program whereby all the young residents of the City of Marlbor-
ough (Grades 1 through 4) are offered the opportunity to receive
a part-time Public School education and a part-time Parochial
School education. The dual educational plan was developed
through
the mutual cooperation of Public and Catholic school
authorities
and involves the utilization of procedural steps as
detailed in
the following paragraphs.
A. Leasing. The dual educational program is
provided for in a
single school building formerly named "Immaculate
Conception
School". However, the name has been removed
from the exterior
wall of the building and the school is presently
designated as
the "Shared Time School". The City of
Marlborough depart-
ment for $1.00 per school year, leases the entire
firs
the school building which includes four
rstitrrriirsrofii^fi^^^^
rubSrfcLol authorities have complete^use a-
^rol^over^the
dar°T^a''o™er^™acriate'conc;ption Parish, provides heataay. ine uwnc
,
^ nh^-paps the Marlborough
school Teparpnt o^
d?rec^"nd exflusivnintrol of the
Marlborough School Committee
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and the Superintendent of Marlborough Public Schools. No Sectar-
ian Doctrine is taught in the Public School Sector during the
regular school day and all symbols of a religious nature have
been removed from the Public School Sector of the school building.
The second floor of the school building, which duplicates the
spaces and facilities on the first floor, constitutes the Private
School Sector and Private School Authorities exercise complete
control and jurisdiction over the utilization of these spaces.
B . Dual Enrollment . Enrolljnent procedures for participation in
the dual educational program make provision for registration to
all children of appropriate school grade levels (Grades 1 through
4) who reside within the City of Marlborough. No applicant to
the school has been refused and no student is obligated to accept
the jurisdiction and prescribed curriculum of the parochial school
system as a prerequisite for receiving a public school education
for the remainder of the school day.
Each student who chooses to participate in the program has the
opportunity to enroll in both the Public School System and the
Parochial School System. The dual enrollment results from a vol-
untary election of the student through his or her parents.
Enrollment in the Parochial School is voluntary. Eligibility for
enrollment in the Parochial School transcends Parish lines and ex-
tends to the limits of the Marlborough School District. No child
is refused admission to the Parochial School on the grounds of
Race, Religion or Ethnic Origin.
Eligibility for attendance in the Public School Sector is under
the direct control of the Marlborough School Committee
subject
only to attendance at some other approved school
(public or non-
public, not necessarily Parochial) for the other required
segment
of the school day. The Marlborough School
Department has corre-
lated the curricula of the "Shared Time" public school
and the
Freeman School, a nearby public school, so that
each student has
the opportunity to attend the public school full
time if he an
his parents should so choose.
This option
spelled out
tration.
for a full-time public school education is
clearly
to each child and his parents at the time
of regis-
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C . Shared Time . The Marlborough School Department and the Immac-
ulate Conception Parish operate a "Shared Time" educational pro-
gram which serves approximately 270 children in Grades 1 through
4. The children attend the "Shared Time School" in a "platoon"
type manner. Approximately one-half of the students attend the
Public School Sector while the second half attend the Private
School Sector during the morning hours. Those students who at-
tend the Private School Sector during the morning hours transfer
to the Public School Sector for the afternoon hours to complete
the remainder of the school day. Those students who attend the
Public School Sector during the morning hours are offered the op-
portunity to transfer to the Private School Sector for the after-
noon hours or, if they so choose, to attend the Freeman Public
School for the remainder of the school day. School curricula
have been correlated to allow for this alternative to insure
equality of educational opportunity regardless of whichever op-
tion is exercised. School schedules are synchronized and regu-
lated to guarantee compliance with the Massachusetts Board of
Education mandated length for a school day (not less than five
(5) hours daily, exclusive of lunch periods, but may include re-
cess periods.
The Public School Sector is subject to the same policies and reg-
ulations which govern all other public schools operated by the
Marlborough School Department. The Private School Sector has
voluntarily adopted the same administrative procedures as those
prescribed for the Public School Sector. Four lay teachers who
instruct in the Public School Sector are selected and employed
by
the Marlborough School Department which exercises
complete and
exclusive direction over these personnel. The four lay
teachers
provide instruction in the following subject matter areas: spell
ing, mathematics, science, art, music and social
studies.
Instruction in all other academic areas including
phonics, read
ing, English, penmanship, and all instruction
of a religious na-
ture are provided by four religious teachers
who work
^
in the Private School Sector for the entire
length of the schoo
day.
fit a regular meeting of the Marlborough
School Committee held on
Tuesday evening, September 8, 1970, Mr.
William Brennan, City
soliciwr for the City of Marlborough, informed
the School Commit-
tee verbally that he found the program
as outlined above was
proper and legal.
348
I hope that the above will be of some assistance to the Depart-
ment in making a decision.
Sincerely yours,
RAYMOND C. RICHER
Superintendent of Schools
RCR:e
cc
Att’y Wm. Brennan
Mayor Frederic A . Cole
Msgr. Wm. J. Sullivan
APPENDIX N
OPINION OF THE MASSACHUSETTS ATTORNEY GENERAL TO THE
COMMISSIONER OF EDUCATION ON THE CONSTITUTIONALITY
OF THE "MARLBOROUGH PLAN" OF DUAL ENROLLMENT
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THE COMMONWEALTH OF MASSACHUSETTS
DEPARTMENT OF THE ATTORNEY GENERAL
State House . Boston 02133
September 1, 1971
Honorable Neil V . Sullivan
Commissioner of Education
182 Tremont Street
Boston, Massachusetts 02111
Dear Commissioner Sullivan:
You have requested my opinion with respect to the legal-
ity of a shared time and dual student enrollment arrangement,
commonly known as the "Marlborough Plan," entered into between
the City of Marlborough school department and the Immaculate Con-
ception Parish in Marlborough. Specifically, you ask:
"(1) Does the shared time program as operational
in the city of Marlborough with the Immacu-
late Conception Parish meet the provisions
of the Constitution of the Commonwealth of
Massachusetts?
"(2) If your answer to question 1 is in the af-
firmative, does the expenditure of public
money for that portion of the educational
program under the complete control and
jurisdiction of the Marlborough School Com-
mittee as contained in the enclosed written
plan meet the requirements of Chapter 70 of
the General Laws for reimbursement by the
Commonwealth of Massachusetts?"
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For the reasons hereinafter stated, it is my opinion that
such a program contravenes the provisions of Article 46 of the
Articles of Amendment to the Massachusetts Constitution. It is
therefore unnecessary to answer your second question. And, al-
though you do not raise the question, I deem it appropriate to
express my opinion with respect to the Federal issues raised by
the plan in the light of recent decisions of the Supreme Court of
the United States.
According to the information you provide , the "Marlborough
Plan" operates as follows: For $1.00 per school year, the City
of Marlborough school department leases the entire first floor
(consisting of four classrooms, corridor space, lavatories, and
an administration office) of a single school building presently
designated as the "Shared Time School" and owned by the
Immaculate
Conception Parish. From 8:15 to 4:00 p.m. on each school
day,
this leased area, known as the public school
sector, is under the
direct, complete and exclusive control of the
Marlborough School
committee and the Superintendent of the Marlborough
Public Schools
immaculate Conception Parish charges the
Marlborough School Depart
ment one-third of the total building
expenditures for such items
as heat, light, neintenance services,
etc. No sectarian doctrine
is taught in the public school
sector during the regular school
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day and all symbols of a religious nature have been removed from
this sector. On the second floor of the building is situated the
private school sector, over which the Immaculate School Parish
exercises complete control.
Under the plan you describe, provision is made for a dual
enrollment program. Students in grades one through four residing
within the City of Marlborough may elect to enroll in the public
school system full time by attending the public school for one
segment of the school day and another public school for the other
required segment of the school day. In the alternative, students
may enroll in the public school system and the parochial school
system.
These two systems operate in a ’’platoon” type manner.
During the morning hours, approximately one-half of the 270 stu-
dents attend the public school sector while the second half at-
tend the private school sector. Those students attending the
private school sector in the morning transfer downstairs to
the
public school sector to complete the remainder of the
school day.
Those students attending the public school sector in
the morning
may either transfer to the upstairs private
school sector for the
afternoon or, if they desire, may attend a
nearby public school,
the curricula of which has been correlated
to allow for this al-
ternative .
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Under either system, the school schedules comply with the
required number of hours per school day as mandated by the Board
of Education. The public school sector is subject to the same
policies and regulations governing all other public schools oper-
ated by the Marlborough School Department
,
and the private school
sector of the ’’Shared Time” School has voluntarily adopted the
same administrative procedures as those prescribed for the public
school sector. You further state that four lay teachers, selected
and employed by the Marlborough School Department, provide in-
struction in spelling, mathematics, science, art, music and so-
cial studies in the public school sector. Four religious teachers,
working exclusively in the private school sector for the entire
length of the school day, provide instruction in phonetics, read-
ing, English, penmanship and religion.
I proceed first to the Federal constitutional issue
which
arises under the Establishment Clause of the First Amendment
to
the Constitution of the United States. While I
would ordinarily
confine myself to the legality of the plan under
the Massachusetts
constitution, recent decisions of the Supreme
Court of the United
States clearly indicate that the plan
contravenes the Establish-
ment Clause as well. In Lem2H
KyttzTOn, 39 L.W. 4844, Mr.
Chief Justice Burger, writing for a
unanimous Court, struck down
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Pennsylvania and Rhode Island statutory programs which provided
for the purchase of secular educational services and salary sup-
plements for teachers in non-public schools. Commenting on the
legislative precautions taken in enacting both programs, the
Chief Justice stated:
"The two legislatures, however, have also
recognized that church-related elementary and
secondary schools have a significant religious
mission and that a substantial portion of
their activities are religiously oriented.
They have therefore sought to create statutory
restrictions designed to guarantee the separa-
tion between secular and religious educational
functions and to ensure that State financial
aid supports only the former. All these pro-
visions are precautions taken in candid recog-
nition'.that these programs approached, even if
they did not intrude upon the forbidden areas
under the Religion Clauses. We need not decide
whether these legislative precautions restrict
the principal or primary effect of the programs
to the point where they do not offend the Reli-
gion Clauses, for we conclude that the cumula-
tive impact of the entire relationship arising
under the statutes in each State involves ex-
cessive entanglement between government and re-
ligion." 39 L.W. 4844, 4847.
An examination of the Marlborough Plan
shows the same ex-
cessive entanglement between government
and religion disapproved
in Lemon v. Kurtzman , supra The
operation of the plan requires
a "platoon" system; the non-public
and public school programs, in
courses and hours, have to be correlated;
the non-public school
rents quarters to the public school
authorities; the heat, light
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and maintenance charges must be computed and divided. Government
surveillance of the total operations necessarily follows, and
such surveillance, in the words of the Chief Justice, is sure to
’’give rise to entanglements between church and state.” Lemon v.
Kurtzman
,
supra
,
at 4849.
In the same week as it decided Lemon , the Supreme Court
affirmed a District Court decision invalidating Connecticut’s Non-
public School Secular Education Act. Johnson v. Sanders , 319 F.
Supp. 421 (D. Conn.), af f ’d sub , nom . Sanders v. Johnson , 40 L.W.
3001. In that case, the District Court had stated:
”We conclude that this statute, with a pri-
mary effect of turning over formal and financial
sponsorship as well as substantial administrative
control of all secular parts of parochial schools
to the State, while permitting religious aspects
of these institutions to remain unchanged, uncon-
stitutionally advances religion.” 319 F.Supp.
421, 435.
Given the reasoning and holdings in Lemon v.
Kurtzman and
Sanders v. Johnson , I am compelled to conclude
that the Marlbor-
ough Plan contravenes the Establishment
Clause of the First Amen
ment
.
With respect to the State constitutional
issue, your ques
tion arises in the context of a
continuing decline in nonpublic
school enrollment within the
Commonwealth, particularly in Cath-
olic schools. Nonpublic Edue
arinn in Massachusetts, The Report
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of the Massachusetts Special Commission to Study Public Financial
Aid to Nonpublic Primary and Secondary Schools and Certain Re-
lated Matters, Vol. 1, at 1-5 (1971).—'^ The consequences of this
trend, if continued, would include ’’some temporary or perhaps
permanent disruption in the public schools themselves” and ”a
loss in the considerable contribution which non-public schools
make to the life of the Commonwealth.” The Report, Vol. 1, at 6.
A more significant result, perhaps, would be the impact of higher
costs to the taxpayers in the Commonwealth, which is estimated as
high as $387,000,000 for the next five years. The Report, Vol. 1,
at 6, 28.
Similar circumstances in other states have prompted the
enactment of statutes and adoption of plans which have been only
partially successful when subjected to challenge in state courts
of last resort under various state constitutional provisions.
See, e.g.. Board of Education for Ind. School Dist. No.
52 V. Antone , 384 P.2d 911 (Okl. 1963) (program of busing
non-
public school students in public school owned and operated
school
buses held invalid); Spears v. Honda , 449 P.2d 130
(Hawaii 1969)
(statute providing public funds for bus transportation
subsidies
1/Hereinafter referred to as ’’The Report.”
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to nonpublic school students held invalid); State ex rel. Cham-
bers V. School District No. 10
,
472 P.2d 1013 (Mont. 1970) (levy
for or expenditure of funds for employment of teachers to provide
secular instructions in parochial schools held invalid); Seegers
V. Parker
,
241 S.2d 213 (La. 1970) (statute providing for pur-
chase by state of secular educational services from teachers em-
ployed by nonpublic schools held invalid); Hartness v. Patterson,
179 S.E.2d 907 (S.C. 1971) (statute providing public funds for
tuition grants to students attending non-public institutions of
higher learning held invalid); but, see Bowerman v. O’Connor ,
247 A. 2d 82 (R.I. 1968) (statute providing for textbooks to paro-
chial school students held valid) ; Opinion of the Justices , 258
A. 2d 343 (N.H. 1969) (proposed bills providing drivers services
and textbooks to students in nonpublic schools held valid); In Re
Legislature’s Request for an Opinion, Etc ., 180 N.W.2d 265 (Mich.
1970) (statute providing for state purchase of educational
serv-
ices in secular subjects from nonpublic schools held valid);
Anierlcans United Inc v. Ind. School District No. 622,
179 N.W.
2d 146 (Minn. 1970) (statute authorizing use
of public funds to
transport children to sectarian schools held
valid, appeal dis-
missed, 39 L.W. 3564); Hunt v. McNaj£, 177 S.E.2d
362 (S.C. 1970)
(statute authorizing issuance of revenue
bonds for institutions
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of higher learning held valid, judgment vacated, 39 L.W. 3564);
Nohrr v. Brevard County Educational Fac , Auth., 247 S.2d 304
(Fla. 1971).
These and similar decisions which indicate the diversity
of opinion in the area of aid to nonpublic schools provide scant
assistance in resolving the question you raise, primarily because
of the differing texts of the several ”anti-aid” constitutional
provisions among the several states. As stated recently in Opin-
ion of the Justices , 1970 Mass. Mv. Sh. 789, 798, "[o]pinions
from other States, with different constitutional provisions, are
not controlling.’’-^ Therefore, persuasive authority is not
pro-
vided by decisions in those jurisdictions where the language of
the constitutional provision is interpreted as no
more restrictive
than the Federal Constitution,-^ since ’’the
explicit language of
article 46, §2, of the Amendments, ... is
much more specific
than that of the First Amendment.” Opinion
of the Justices, supra
at 794. Accordingly, my opinion is
based upon the specific
guage of Article 46, §2 of the Amendments,
as interpreted in light
2/ Citing this Opinion, the Supreme
Court of Louisiana
^uled that decisions from Pennsylvania,
New Hampshire R
Island, Michigan and Maine were
inapposite. Seegers .
supra at 219.
3/ See, e^., Bowerman
v. O^Connor, s^ at 83.
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of its history and by the Justices of the Supreme Judicial Court 4/
Article 46, §2 of the Amendments, states in pertinent
part
:
”[N]o grant, appropriation or use of public money
or property or loan of public credit shall be
made or authorized by the commonwealth or any
political division thereof for the purpose of
. . .
aiding any school . . . whether under pub-
lic control or otherwise, wherein any denomina-
tional doctrine is inculcated, or any other
school . . . which is not publicly owned and
under the exclusive control ... of public of-
ficers . . . authorized by the commonwealth or
federal authority or both. ..."
In Opinion of the Justices , supra, the Justices ruled that
a proposed bill providing for the purchase by the Commonwealth
of
secular educational services from nonpublic schools in the
form
of reimbursement not exceeding the cost of teachers’
salaries.
4/ I find unpersuasive two recent decisions
upholding shared time
oroarams. In Morton v. Board of Education of City
of Chicago, 216
N.E.2d 305 (App. Ct. of 111. 1966), the
intermediate appellate
court did not specifically pass upon ® f
vision. In In Re Proposal C , 185 N.W.2d 9
(Mich. 1971), the Su
preme Court of Michigan ruled that a
constitutional araendmenE denied shared ?ime services to nonpublic school students
violated the Equal Protection and Free Exercise
Clauses of the
united States Constitution. The former 9™“"^
.
^ TiiQ-t-Tpps 1970 Md s s . Adv . Sh. 911,
.SuS S .."V concmov
.. ST.°c‘.
atoeSge sSt ^"sS.’nom. San^ v. Jotason,
40 L.W. 3001.
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textbooks, instructional materials and standard educational test-
ing would amount to "aiding" in violation of §2, a result com-
pelled by the "clear and peremptory" and "unequivocal" language
of that section. W. at 795-796. A detailed examination of the
Debates in the Massachusetts Constitutional Convention of 1917-
1918, which led to the insertion of §2 in the Constitution,
dis-
closed that "[t]here can be no doubt that the explicit language
was intentional" and "unquestionably was designed to
preclude en-
tirely aid to all nonpublic institutions from
appropriated public
funds with minor exceptions not here relevant."
Id. at 796, 797.
Thereafter, in Opinion of the Justices , 1970 Mass.
Adv.
Sh. 911, the Justices also ruled
unconstitutional under §2 a pro-
posed bill which would have authorized the
annual payment of $100
to each school pupil attending an
elementary or secondary school
in the commonwealth, including those
attending nonpublic schools.
The Justices stated that ”[t]he
present bill seems to us to in-
volve an indirect form of aid to
nonpublic schools which, if
enacted, would have, in substance
the same practical effect as the
measure which we recently considered."
Id. at 914.-^ Section 2,
therefore, has been interpreted
to prohibit indirect aid
(see
5/ Because of these in"‘wSch Tfomer attorney
"HnL’of no’. . . constitutional
provision ap-
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Spears v. Honda
,
supra at 137), as if the term "indirect" appeared
in the text of the constitutional provision. Compare State ex
rel. Chambers
,
supra at 1017. Seegers v. Parker
,
supra at 216.
Hartness v. Patterson
,
supra at 908.
It is not necessary to conclude, as have some commenta-
tors, that shared time programs "have no rationale except benefit
for church schools. . • Kurland, Politics and the Constitu-
tion: Federal Aid to Parochial Schools, 1 Land & Water L. Rev.
475, 494 (1956). See Burton, Public Funds for Public Schools
Only
,
78 Christian Century 415, 417 (1961). What was obviously
intended by the subject program was a practical and direct reso-
lution of the increasing public school crisis referred to
in The
Report mentioned above, recognizing the exigencies of the
moment.
The officials in Marlborough have no doubt undertaken
a good faith
approach keyed to continuing sound education for
their young citi-
zens while at the same time minimizing the
fiscal increases on the
comnunity. is, therefore, mutual aid
arising from the plan,
aid to the community and aid to the
non-public school. This, how-
ever, does not create an exception to
the clear provision of the
Massachusetts Constitution as interpreted
by our Court. I have no
Dlicable to this commonwealth that .
. •
prohibits a =°-“lled
^Stared tSe- program, under which a
student attends^a^publxc
school for certain courses and a
non-publi . .
others .
”
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alternative but to conclude that the "Marlborough Plan" contra-
venes Article 46, §2, for many of the same reasons as I have con-
cluded that the plan fosters excessive entanglement between gov-
ernment and religion in violation of the Federal Constitution.
While I am mindful of the economic dislocations which may
result from this opinion, as related above, my sole consideration
is one of law, whether the plan is valid under the Constitution
of the Commonwealth. The Commonwealth cannot finance religious
institutions, even with the assurance that such a program will
effect a smaller over-all tax burden or obviate increasingly
onerous state responsibilities.
As stated by the Justices:
"We are faced with the language of art. 46,
§2, as it was adopted in 1917 and as it
has re-
mained unchanged for over fifty years.
^
Those
who opposed the measure in the Convention and^
when it was submitted to the people for
adoption
challenged its wisdom. The Debates, however,
reveal no doubt as to the meaning and effect
of
the language. It is still applicable
despite
changed conditions and probably somewhat
dif-
ferent public attitudes. The existence
of an
emercrency . . . cannot alter the
unequivocal
terns of art. 46, §2. It constitutes
a binding
constitutional restraint upon the General
Cou
and upon us until and unless it is
changed by
some method permitted by the
Constitution o
Commonwealth . " Opinion of the Justices ,
1
Mass. Adv. Sh. 789, 797-798.
Very truly yours.
FHQ:AMJ
/s/ ROBERT H. QUINN
Attorney General
APPENDIX 0
OPINION OF THE MASSACHUSETTS ATTORNEY GENERAL TO
THE COMMISSIONER OF EDUCATION RELATIVE TO THE
EXPENDITURES MADE BY THE CITY OF MARLBOROUGH
PRIOR TO THE OPINION ON CONSTITUTIONALITY
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THE COMMONWEALTH OF MASSACHUSETTS
DEPARTMENT OF THE ATTORNEY GENERAL
State House . Boston 02133
November 24, 1970
Honorable Neil V . Sullivan
Commissioner of Education
182 Tremont Street
Boston, Massachusetts 02111
Dear Commissioner Sullivan;
I have your letter of October 27, 1971, requesting
an
opinion whether the Department of Education should
include the
sum of $34,149.32 expended by the City of Marlborough
for its
shared time program in computing the reimbursement
due the City
under Chapter 70 of the General Laws . The
shared time program
unconstitutional under both
Massachusetts Constitutions in a formal opinion
of the A y
General dated September 1, 1971.
It is my opinion that such amount should
be included in
the computation of the reimbursement
notwithstanding the opinion
that the program was unconstitutional.
Officials of the City
unferWoh\he program in the belief that it
co-«tut^
and they received no advice to
""^"Jurn
,
was basL
General
of the United States rendered
^rirthrOctobS llio term and advisory opinions of the
Justices
dur ng the uct oer i::?
c-incp the City believed its
rendered in the Spring of 1970.
Sin e c
^
course to be constitutionally permi , TOactioes declared
ized retroactively if it
^ y Priest, 40 L.W. 2128
to be unconstitutional. Compare
Serrano v.
(order on rehearing, unreported).
Yours very truly,
WHMtAMJ
/s/ WALTER H. MAYO III
Assistant Attorney General
Chief, Administrative Division
APPENDIX P
OPINION OF THE MASSACHUSETTS ATTORNEY GENERAL TO
THE COMMISSIONER OF EDUCATION RELATIVE TO THE
EXPENDITURE OF PUBLIC FUNDS TO INVENTORY
NONPUBLIC SCHOOL FACILITIES
IN MASSACHUSETTS
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THE COMMONWEALTH OF MASSACHUSETTS
DEPARTMENT OF THE ATTORNEY GENERAL
State House . Boston 02133
November 24, 1970
Honorable Neil V . Sullivan
Commissioner of Education
182 Tremont Street
Boston, Massachusetts 02111
Dear Commissioner Sullivan:
I have your letter of November 17, 1970 requesting an
opinion as to the legality of using state and local public
funds
to conduct an inventory of public and non-public school
facili-
ties and enrolljnents. As I understand the situation, the
inven-
tory will be utilized in solving the phase out of
available and
qualified private schools and acquisition thereof by
cities and
towns
.
It is my opinion that the use of public funds
for such an
inventory would not contravene the provisions
of the so-calle
"SMd” a™en<toent, Article 46 of the Articles of Amen^ent to^^
the Massachusetts Constitution. No
monies are PP
or "expended in" private schools, nor
is any
being founded, maintained or aided by
such expenditure. Sim -
larly, I see no problem with the
Establishment Clause of the
Federal Constitution.
in conclusion, it is my opinion
that the inventory may
proceed financed with public monies.
Yours very truly,
WHM-.AMJ
/s/ WALTER H. MAYO III
Assistant Attorney General
Chief, Administrative Division
APPENDIX Q
LEGISLATION ADOPTED BY THE 1973 SESSION OF THE
MASSACHUSETTS LEGISLATURE ASSISTING
NONPUBLIC SCHOOL STUDENTS
H 7547 THE COMMONWEALTH OF MASSACHUSETTS
In the Year One Thousand Nine Hundred and Seventy^turoe
AN ACT MAKING TEXT BOOKS USED IN PUBLIC SCHOOLS AVAILABLE TO
PUPILS IN PRIVATE SCHOOLS.
Be It enacted by the Senate and House of Representatives In General Court
assembled, and by the authority of the same, as follows;
Section 48 of chapter 71 of the General Laws, as appearing in the
Tercentenary Edition, is hereby amended by adding the following paragraph:
-
The committee, at the individual request of a pupil in a private school
which has been approved under section one of chapter seventy- six, shall lend
free of charge to him text books which shall be the same as those purchased
by the committee for use in the public schools. Such text books shall be
loaned free to such pupils subject to such regulations as the committee
may prescribe.
House of Representatives, NovembericS. f . 1973.
,
Speaker.
In Senate, November Jll , 1973.
Passed to be enacted.
December
,
1973.
Approved
,
H 7548
//P^ .
THE COMMONWEALTH OF MASSACHUSETTS
In the Year One Thousand Nine Hundred and Seventy^^^ ree
AN ACT
PRIVATE SCHOOLS.
RELATIVE TO THE PHYSICAL EXAMINATION OF PUPILS IN CERTAIN
Be It enacted by the Senate and House of Representatives In General Court
assembled, and by the authority of the same, as follows;
Section 57 of chapter 71 of the General Laws is hereby amended by striking
out the first sentence, as appearing in section 1 of chapter 502 of the acts of
1951, and inserting in place thereof the following sentence:- The committee,
or the board of health in those municipalities where school health services are
the responsibility of the board of health, shall cause every child in the
public schools, and at the individual request of a parent or guardian of a
upil in a private school which has been approved under section one,
cause such pupil to be separately and carefully examined in such manner and
at such intervals, including original entry, as may be determined by the de-
partment of public health after consultation with the department of education
and the medical profession, to ascertain defects in sight or hearing, and
other physical defects tending to prevent his receiving the full benefit of
his school work, or requiring a modification of the same in order to prevent
Injury to the child or to secure the best education results, and ascertain
defects of the feet which might unfavorably influence the child’s health
or
physical efficiency, or both, during childhood, adolescence and adult
years,
and shall require a physical record of each child to be kept in
such forms as
prescribed by the provisions of chapter eleven, section one hundred
and
eighty-five A.
Passed to be enacted.
Passed to be enacted,
December 1973.
Approved,
House of Representatives, November^ ^ ,
1973.
t ^ ’
Speaker.
In Senate, Nove^HoerH , 1973.
,
President.
Kovernor. %


